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Authority, Oaths, Contracts, and 

Uncertainty in War 

 

Soldiers sign contracts to obey lawful orders; they also swear oaths to this end. The 

enlistment contract for the Armed Forces of the United States combines both elements:  

9a. My enlistment is more than an employment agreement. As a member of 

the Armed Forces of the United States, I will be: (1) Required to obey all 

lawful orders and perform all assigned duties ... (4) Required upon order to 

serve in combat or other hazardous situations.1 

We standardly think that these oaths and contracts give soldiers new moral reasons to fight. 

Many also think that soldiers who are ordered to fight by legitimate states have moral 

reasons to obey those orders, just in virtue of their provenance (Estlund 2007, Renzo 2013, 

Ryan 2011).  

We generate these reasons through our voluntary decisions—to sign the contract or 

swear the oath; to form the institutions and give the orders. They are therefore additional 

moral reasons, on top of the reasons that we have prior to those voluntary decisions. 

Simply because they are additional, these reasons seem limited in force and scope. In 

particular, they arguably cannot override pre-existing commitments. For example, if I 

already have a duty not to kill an innocent person, my promising to breach that duty seems 

                                                        
1  Enlistment/Reenlistment Document of the Armed Forces of the United States:. 

http://usmilitary.about.com/library/pdf/enlistment.pdf. 
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irrelevant to whether doing so is permissible.2 Similarly for orders issued by legitimate 

states: the citizens of a legitimate state have pre-existing moral reasons not to kill the 

innocent; by what alchemy could their state's orders allow combatants to override those 

reasons (Simmons 1979).? If additional reasons could make prohibited acts permissible, as 

Sidgwick observed, 'we could evade any moral obligation by promising not to fulfil it, 

which is clearly absurd' (Sidgwick 1981). 

We might conclude that the contracts soldiers sign, the oaths they take and the 

orders they receive have weight only when they pertain to acts that soldiers are already 

allowed to do. Perhaps these additional reasons can require actions that would otherwise 

be merely permissible, but they cannot license otherwise prohibited actions. If this is right, 

then it radically limits the relevance of contracts, oaths and authority to the ethics of war, 

since almost all conflicts involve soldiers breaching some pre-existing moral duties.  

This is obviously true for soldiers fighting on the unjust side in a war, since almost 

all the killing they do is unjust (Fabre 2012, Frowe 2014, McMahan 2009, Rodin 2002). But in 

all actual wars soldiers on the just side also kill at least some innocent victims, whether as 

part of an unjust subordinate aim, as 'collateral damage', or simply because their 

adversaries are not sufficiently responsible for unjustified threats to be liable to be killed 

(Lazar 2009, Lazar 2010, Neu 2012, Steinhoff 2008). If additional reasons cannot make 

otherwise prohibited acts permissible, then they are practically irrelevant to the ethics of 

                                                        
2 This is the classical view of the inability of wicked promises to bind. See, for example, Hobbes 1991, 

Pufendorf et al. 2003, Sidgwick 1981. For a more recent defence, see Shiffrin 2011. In just war theory, it is 

widely endorsed, though it has not, I think, been discussed in print before (although see McMahan 2009 for 

discussion on a similar point). A version of this view underpins Samuel Scheffler's 'distributive objection' to 

equality-undermining associative duties, in Scheffler 2002. 
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killing in war, at least in this sense: if fighting is impermissible without regard to the 

contract, oath and authority of their state, then fighting is simply impermissible.3  

This is a tempting conclusion. In this paper, however, I argue that even if it is true at 

the level of objective permissibility, it is false for subjective permissibility.4 And since 

subjective permissibility is where (at least some of) the action is in the ethics of war, this is a 

significant result. I explain first why additional reasons can make otherwise subjectively 

prohibited acts permissible, then why just war theorists should care more than they seem 

to about subjective permissibility. Although I focus throughout on the ethics of war, my 

arguments generalise to all kinds of additional reasons. 

 

An act is objectively permissible just in case it is permissible in light of all the non-moral 

facts.5 It is subjectively permissible just in case it is permissible in light of some subjectively 

constrained set of non-moral facts. Subjective permissibility is an umbrella for all non-

objective permissibility standards. It could be indexed to the agent's beliefs or evidence or 

someone else's beliefs or evidence. I set these differences aside, and also ignore moral 

uncertainty. 

We are typically uncertain about the facts that would make our actions objectively 

permissible or impermissible. Moral philosophers can respond to this predicament in at 

least two ways: insist that objective permissibility is all that matters; or offer an account of 

right action that acknowledges our limited epistemic perspective.6 I think the first option is 

                                                        
3 This locution is elliptical—really what matters is contributing to unjust aims in wars, or unjust phases of 

wars. But the convention is to speak of wars as being morally homogeneous, and I adopt that convention here.  

4 Others argue that promises to do wicked acts can be objectively binding as well. I take no position on their 

view in this paper. See Gilbert 2006, Owens 2012, Searle 2001. 

5 Objective permissibility is sometimes called 'fact-relative' permissibility; see for example Parfit 2011. 

6 For the first approach, see for example Graham 2010. For the second, see Jackson 1991, Zimmerman 2008. 
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untenable, but cannot argue that point here; I simply assume that we can provide some 

account of subjective permissibility, so that we can tell agents who are uncertain about the 

non-moral facts what they ought to do, given their uncertainty. 

Even if additional reasons are irrelevant to objective permissibility, they can 

determine whether an act is subjectively permissible or prohibited. The argument for this 

conclusion is simple. 

P1. Additional reasons are conditional reasons. They apply and have objective 

weight only if they do not conflict with pre-existing objective moral reasons. 

P2. What it is subjectively permissible to do, given your uncertainty, depends 

on a function of the weight of the objective reasons you might have and their 

probability of applying. 

P3. Any objective reason with positive weight and some positive probability 

of applying can make the difference between subjective permissibility and 

impermissibility.  

C. If it is uncertain whether obeying an additional reason will conflict with a 

pre-existing objective moral reason, the additional reason can make the 

difference between subjective permissibility and impermissibility. 

P1 grants the sceptics about additional reasons the strongest version of their claim: 

additional reasons can never count against pre-existing moral reasons. This is perhaps 

implausible—what if the pre-existing reason is very weak and the additional one otherwise 

very strong?—but my aim here is to show that even if we grant this strong thesis, additional 

reasons are still relevant to subjective permissibility. 

P2 offers a very general account of what a standard of subjective permissibility 

would look like. Broadly, any such standard must somehow take into account both the 

objective weights of the reasons one might have and their probability of applying. The 

standard way to do this is by maximising expected value, but any alternative would have to 
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find some way of combining estimates of probability with estimates of the weights of our 

moral reasons. 

P3 then states that reasons which have some positive probability of applying and, if 

they apply, would have objective moral weight can determine whether an act is 

subjectively permissible or impermissible. This seems pretty uncontroversial: if there is 

some probability that a reason with positive weight might apply, then that must surely be 

able to tip a finely balanced decision. If the reason is particularly weighty, and particularly 

likely to apply, then it should be able to make the difference even when the case is not 

finely balanced. 

Additional reasons have weight if they do apply. Therefore, if there is some positive 

probability that they will apply, because they will not conflict with any other pre-existing 

objective moral reasons, they can determine whether an act is subjectively permissible or 

prohibited. So even if we cannot make an objectively prohibited act permissible simply by 

promising to do it, we can change the deontic status of a subjectively prohibited act in this 

way. I'm not sure whether Sidgwick would consider this result absurd; but it seems to 

follow naturally from a straightforward way of understanding how these reasons work.  

 

To see how this applies in the context of war, consider the following example. Suppose that 

I am a soldier who has been ordered to fire at an enemy sniper's position. If I obey the 

order, I may save the life of a comrade-in-arms who is vulnerable to the sniper's attack. But 

if I obey, there is also some positive probability that I will violate the sniper's right to life. 

After all, if he is fighting for a just cause, as part of a necessary and proportionate 

campaign, and himself using necessary and proportionate force, then killing him plausibly 

violates his right to life.7 If he is fighting for an unjust cause, as part of an unnecessary or 

disproportionate campaign, or is himself using unnecessary or disproportionate force, then 
                                                        
7 See McMahan 2004. For disagreement, see Steinhoff 2008. 
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he lacks the protection of that right and is liable to be killed. For simplicity, suppose that I 

have only two options: obey and disobey. Is it subjectively permissible for me to kill the 

sniper? Or am I subjectively required to let my comrade die? 

Now suppose that, if obedience means violating another person's rights, then my 

contract, oath and the authority of my state give no additional reasons in favour of my 

action. Those reasons are cancelled out by the right-violating nature of keeping the 

oath/fulfilling the contract/obeying the authority. On the assumption that the sniper is not 

liable to be killed, those reasons would have no weight at all. However, if the sniper is 

liable, then those reasons have positive weight: contravening them counts against 

disobedience; complying with them counts in favour of killing. 

As long as there is some positive probability that the sniper is liable, then the 

additional reasons that would apply if he were liable have to be factored into our 

judgement of whether killing is subjectively permissible. We can thus imagine situations in 

which killing him would be subjectively prohibited if the additional reasons were ignored, 

but subjectively permissible if they were not. This would obviously be true in cases that are 

otherwise very finely balanced; the range of cases beyond those would depend on how 

weighty these additional reasons are.  

In practice, this will mean that, holding other things equal, my additional reasons 

lower the degree of confidence I need to have that my target is liable for killing him to be 

subjectively permissible. They entitle me to take a greater risk of violating my target's rights 

than would be allowed without those reasons. Another way to think about the same idea: 

in virtue of these additional reasons, there are situations in which I should give my side the 

benefit of the doubt and proceed, despite the risk of acting wrongfully.  

An important question, then, is just how weighty these additional reasons are when 

they apply. How much greater are the risks they can license than those we could take in 

their absence? Working this out is tricky: we have stipulated already that additional 
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reasons are defeated when they conflict with pre-existing moral reasons, so we cannot 

consider their relative weight by thinking about clashes between them when we know all 

the facts. We do know, however, that these additional reasons can be extremely 

demanding, in the sense that they can be weighty enough that soldiers must run great risks 

with their own lives in order to act upon them. Of course, being required by some reason to 

take severe costs upon oneself does not mean that one can be permitted by that reason to 

impose those costs on others. Nonetheless this does give us some indication of the moral 

seriousness of these reasons. They are not mere tie-breakers.  

That said, the degree to which additional reasons can justify soldiers in giving their 

own side the benefit of the doubt will definitely be constrained by other factors. In 

particular, I argue at length elsewhere that the lower the likelihood that my target is liable 

to be killed, the more seriously I wrong him if I kill him and he proves, in fact, to be 

innocent (Lazar 2015a). The greater the risk we take with someone's rights, the stronger 

their complaint against us when it turns out badly. So while the soldier's additional reasons 

tell in favour of lowering the degree of confidence he must have in his target's liability for 

killing to be subjectively permissible, as that level of confidence declines the wrongdoing 

involved in killing the target, if innocent, increases. These additional reasons will not 

therefore make it permissible to fight in wars that are relatively unlikely to be just. 

 

Contemporary discussion of the ethics of war has said little about subjective permissibility, 

and I agree that additional reasons are at least marginal, if not irrelevant, to the objective 

permissibility of killing in war. But subjective permissibility matters, perhaps more in the 

ethics of war than in any other field.  

First, although this point is not often emphasised, standard theories of both justified 

resort to and conduct in war include proportionality conditions, which explicitly attend to 

decision-making under risk. Typically they are framed in this way: the expected good 
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achieved must outweigh the expected harm for a war, or an action within war, to be 

permissible (Hurka 2005). So, even within contemporary just war theory, additional 

reasons should be factored into the proportionality calculation.  

Second, even if you think that we should always evaluate actions against objective 

permissibility standards, you must surely agree that subjective standards are relevant to 

how we evaluate agents. Knowing whether an action was subjectively permissible will be 

crucial to determining whether the agent was blameworthy if he turns out to have acted 

objectively wrongly. The agent's contracts, oaths and orders will be relevant at least to that.  

But, third, I think we should go further. Uncertainty is endemic to all human action, 

but it is particularly pervasive and debilitating in war. This should inform the standards 

against which not merely agents but also their actions are judged. In war the stakes are 

especially high, the costs of error especially great, and decisions must be made under high 

psychological and temporal pressure. Soldiers fighting in wars often do not know whether 

their cause is just—they tend not to know which side was initially in the wrong, nor 

whether their pursuit of this particular objective is permissible. They lack crucial 

information about whether their actions are part of a proportionate or necessary campaign, 

and typically cannot even know whether their own actions are proportionate or necessary 

(Lazar 2012). They certainly cannot know whether the particular individuals whom they are 

going to kill are liable to be killed, at least on a wide range of highly plausible views about 

liability (Lazar 2015b). The result: the best a soldier can do in war is try to adhere to a 

subjective permissibility standard. If moral philosophers want to offer soldiers any 

guidance that is appropriate to the circumstances of war, we have to develop theories of 

subjective permissibility as well as objective permissibility.  

Warfare is about balancing risks. If we fight, and are in the right, then many of those 

we kill will be liable to that fate, and much of the killing will be objectively permissible. If 

we fight, and are in the wrong, then almost all the killing we do will violate people's 
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fundamental rights. If we submit, we can be sure of not killing the innocent, but we risk 

letting our comrades and compatriots suffer at the hands of a rapacious victor. To be at all 

relevant to wars as they are actually fought, moral philosophy must tell us how to balance 

these risks. Subjective permissibility standards are the only ones we can reasonably hold 

soldiers and leaders to. For these standards, the additional moral reasons grounded in 

soldiers' contractual obligations and their oaths, and in the authority of their state, can 

make the difference between an action’s being permitted or prohibited. They can render 

combatants subjectively permitted to fight objectively unjust wars.  
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