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Complicity, Collectives, and Killing in 

War1 

1. Introduction  

Wars are fought by political entities, through a highly specialised institutional division 

of labour that enables individuals to accomplish together lethal results unattainable if 

they were acting apart. Wars inspire passionate loyalty to one’s own collective, and 

abhorrence of the adversary. They are at the heart of most nation-building projects. 

War is the paradigmatic collectivist and collectivising venture. 

In this paper, I consider three approaches to the collectivist nature of war. In 

particular, I ask how collectivist reasons might provide moral foundations for two legal 

norms which lie at the heart of the law of armed conflict. First, the permission to kill 

ineffective enemy combatants; second, the prohibition on targeting noncombatants.2 I will 

call these simply the Permission and the Prohibition respectively. 

First, some clarifications: by combatants, I mean members of the armed forces of 

a party at war and non-members who directly participate in hostilities; noncombatants 

                                                        
1 I presented ancestors of this paper at Manchester, Glasgow, Christchurch and Macquarie. Thanks to 

my hosts and the audiences at those seminars. For comments on drafts, thanks to Saba Bazargan, Mark 

Budolfson, Cécile Fabre, and Adil Haque. Particular thanks to a reviewer for this journal, whose 

constructive suggestions much improved the paper. My research on this paper was supported by ARC 

DECRA grant DE130100811. 

2  Of course, these legal norms might lack any intrinsic justification, but instead be defended on 

instrumental grounds. For scepticism about the implied empirical case, see Lazar, Sparing Civilians 

(Oxford: Oxford University Press, 2015): chapter 2. 
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are not combatants. 3  By ineffective enemy combatants, I mean those who are not 

responsible for significant contributions to threats posed by their side (including those 

who actually hinder its progress). Since I doubt whether any moral argument could 

justify a general legal permission to kill combatants contributing to a just war, I will 

focus on the permission to kill ineffective unjust combatants. And since it is easy to 

explain the prohibition on targeting just noncombatants, I will focus on the prohibition 

against targeting unjust noncombatants (that is, noncombatants on the unjust side). 

Why consider these two norms together? Because it is exceedingly difficult to 

account for plausible intuitions about one without raising serious problems for the 

other. Most arguments that license killing ineffective unjust combatants will also 

license killing unjust noncombatants.4 We cannot easily sustain both the Permission 

and the Prohibition.  

Enter collectivist moral reasons. Some philosophers think that these reasons can 

explain both why we may kill ineffective unjust combatants and why we may not target 

                                                        
3 The definition of combatant status in international law is more complicated, and is used in two ways. 

The first, which is my focus here, is in determining who is and is not a legitimate target in war. There are 

exemptions for members of the armed forces who occupy special roles, for example medics and 

chaplains, which I disregard in this paper. But the laws of war not only assign liabilities to combatants 

(that is, make them permissible targets), they also assign privileges, for example the right to use lethal 

force and the rights of prisoners of war. Being a combatant in my sense is not sufficient for enjoying 

those combatant privileges—other criteria must be satisfied, such as carrying arms openly and wearing 

uniforms. Since I focus on neither special roles nor combatant privileges, my simpler definition should 

suffice. 

4 Lazar, 'The Responsibility Dilemma for Killing in War: A Review Essay', Philosophy & Public Affairs, 38 (2) 

(2010), 180-213 
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unjust noncombatants.5 On their view, even ineffective unjust combatants are complicit 

in the unjust war fought by their side, and are liable to be killed (they lack a right not to 

be killed) on that basis. Unjust noncombatants are not so complicit, so retain their 

everyday right to life.  

I reject this approach. Even if complicity can ground liability to be killed, it can 

do so only if the individual is blameworthy for his complicity. As long as ineffective 

unjust noncombatants are not blameworthy (as many are not), their participation in the 

wrongful collective venture cannot make them liable to be killed. But collectivist 

reasons still have a role in war. I think that just combatants have some reason to direct 

force against unjust combatants rather than unjust noncombatants, because they 

should respect the reasonable self-determining decisions of other political 

communities, when those communities settle on the distribution of a negative surplus 

of cost for which they are collectively but not individually responsible. These 

collectivist reasons will not alone justify the Permission and the Prohibition, but can 

contribute to that justification. 

 

2. Fabre’s Complicity-Based Account of Liability 

On most contemporary theories of the morality of killing in war, permissible targets of 

lethal force are all and only those who are liable to be killed: that is, who have somehow 

                                                        
5 Walzer, 'Terrorism and Just War', Philosophia, 34 (1) (2006), 3-12; Fabre, Cosmopolitan War (Oxford: 

Oxford University Press, 2012); Bazargan, 'Complicitous Liability in War', Philosophical Studies, 165 (1) 

(2013), 177-95. 
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lost the protection of their right to life.6 Most philosophers think that being responsible 

for contributing to an unjustified threat, which can be averted only by using 

proportionate force against you, is sufficient for you to be liable to be killed.7 But in any 

given conflict, there will be many unjust combatants who are not sufficiently 

responsible for unjustified threats to be liable to be intentionally killed, and yet whom 

the just combatants will intentionally kill in trying to win the war.  

Complicity-based arguments purport to extend the bases of liability, so that even 

these combatants are in fact liable to be killed, because they are complicit in the 

wrongful projects of their co-combatants. But these arguments tread a narrow line: they 

must render unjust combatants permissible targets, without implying that more 

noncombatants than is plausible are also complicitously liable. They must vindicate the 

Permission without undermining the Prohibition. 

Cécile Fabre’s version of this view starts with two main examples. In the first, a 

scientist synthesises a product which has some good effects, but also enables livestock 

to digest a growth hormone, manufactured by his company, and known to cause illness 

in people who suffer Crohn’s disease.8 Fabre argues that even though he did not intend 

to bring about these resultant illnesses, in virtue of his voluntary participation in the 

collective ventures of the company and his knowledge that the hormone creates this 

risk, he has committed an injustice. This example is irrelevant to our purposes, since 

the scientist’s own actions foreseeably contribute to the threat. There is no need to 

                                                        
6 For a representative sample, see McMahan, Killing in War (Oxford: Oxford University Press, 2009); 

Fabre, Cosmopolitan War; Frowe, Defensive Killing (Oxford: Oxford University Press, 2014). I take a 

different view: see the start of Section 4. 

7 This simple summary overlooks many subtle disputes, none of which matters for my purposes here. 

8 Fabre, Cosmopolitan War: 30. 
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appeal to complicity to explain why he is liable; simple responsible causal contribution 

is enough.  

Fabre’s second example is more apposite, and can be developed to provide a 

solid foundation for her account of complicity (I have modified it here to bring out its 

core point). A single victim is wired up to an electric circuit controlled by 1,000 

switches.9 Flicking one of the switches sends a barely perceptible current through the 

victim’s body; if at least 700 of the switches are flicked, the maximum amperage is 

transmitted, and the victim suffers an excruciating, potentially fatal electric shock. 

Suppose that 1,000 people each flick a single switch, knowing all this. The victim is 

close to death. You can save him only by killing one of the 1,000, which will scare the 

others into flicking their switches back. Is it permissible to do so? Is your target liable to 

be killed? 

Each individual’s action makes no marginal contribution. Given that all 1,000 

have flicked their switches, while 700 would have been enough to make the maximum 

current flow, any individual switch makes no difference to the harm suffered by the 

victim, taken on its own. If liability presupposes that there be a marginal contribution, 

then your target cannot be liable to be killed. But Fabre thinks that it would be 

permissible to kill one of the 1,000 to save the victim. And this cannot be explained by 

appeal to a lesser-evil justification—after all, whether the target or the victim dies, it’s 

one life either way. 

Fabre argues, therefore, that each individual can be liable to be killed in virtue 

of her voluntary participation in a wrongful collective venture. In other words, despite 

their causal contributions being negligible, each individual can be held accountable for 

                                                        
9 This example has its roots in Parfit’s ‘Harmless Torturers’ Case: Parfit, Reasons and Persons (Oxford: 

Clarendon Press, 1984). 
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the whole threat posed by all 1,000 together, at least insofar as doing so is the only way 

to avert that threat. 

This applies to soldiers whose own causal contributions to unjustified threats 

are negligible, but who voluntarily participate in wrongful collective ventures. A 

combatant who participates in an unjustified invasion, for example, can be held 

accountable for all the threats posed by his side, not merely for those to which he 

contributes. Indeed, he can be held accountable even if his own causal contribution to 

unjustified threats is nil or negative.10 This can render him liable to be killed if that 

would contribute to opposing those wrongful collective ventures. 

 

Each component of this account of liability invites objections. First, consider the idea of 

a wrongful collective venture. What counts? Fabre’s example features an invasion, but 

it may not always be clear how to delimit an invasion. Should all the operations of 

which it is composed be included? Or only those that are directly related to some 

specific set of objectives? If there is an invasion on two fronts, then is the combatant 

participating only in the invasion that he is part of or in the war as a whole?  If the 

former, then why should the invasion as a whole be the salient operation, rather than 

the specific uses to which he and his immediate fellows have been put? If the latter, 

why stop there? Why focus only on the war, rather than on all the projects of the armed 

forces, at least during the combatant’s involvement with them? Indeed, why not 

consider the operations of the state as a whole?  

These are not minor quibbles. How we delimit the salient venture will determine 

whether it is wrongful, as well as whether the combatant’s participation is voluntary. 

On the first point, suppose that the war involved two fronts. On one, the combatant’s 

side is fighting against an unjustified aggressor, but on the other it is itself unjustifiably 
                                                        
10 Fabre, Cosmopolitan War: 75-77. 
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aggressing. Suppose the combatant is participating in the unjustified invasion, but that 

the war as a whole is justified because this is a relatively small and necessary 

precondition of fighting the more important just war on the other front. Is he then 

participating in a wrongful collective venture? On the second point, suppose that the 

combatant volunteered to join the armed forces, but is participating in this particular 

invasion under duress, facing the threat of prison if he disobeys orders. Is he then 

complicit?  

Second, since her account focuses only on those who voluntarily participate in 

wrongful collective ventures, Fabre cannot fully justify the Permission, which licenses 

killing ineffective unjust conscripts as well as volunteers. Fabre recognises this 

limitation, but does not notice that even many combatants who voluntarily chose to 

enlist might not be voluntary participants in this particular conflict. No major military 

permits volunteer combatants to object to specific conflicts on the grounds that they are 

unjust. Those who refuse to fight are severely punished. Their participation is therefore 

involuntary.  

Might one object that facing a year or two in prison is a reasonable alternative to 

fighting in an unjust war, rendering participation not strictly involuntary? This could 

be true if participating would involve contributing to unjustified threats, but we are 

interested only in ineffective combatants. Two years in prison is not a reasonable 

alternative to ineffectively participating in an unjust war. So, for those who go along 

only to avoid prison, participation is genuinely involuntary. 

Third, one might argue that the Torturers case involves direct perpetration, 

since each agent directly infringes the victim's rights and directly causes (slight) harm. 

In contrast, many combatants in war do not directly infringe anyone's rights or directly 

cause anyone harm. Alternatively, the Torturers case may be one of co-perpetration, in 

which the agents act in concert with the joint intention to kill the victim together.  In 
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contrast, many combatants in war do not participate in combat operations but instead 

perform service and support functions.  A genuine complicity-based argument would 

explain how even these wholly ineffective or merely supportive combatants can be 

liable.11 

Fourth, Fabre’s account places the Prohibition in severe jeopardy. Many 

noncombatants contribute in small, sometimes negligible, ways to their government’s 

capacity to fight wars. In democratic countries, for example, sufficient electoral support 

is a necessary condition for the government to engage in any endeavours at all. Military 

expenditure is likewise impossible without taxation. Every voter and taxpayer 

contributes to their government’s ability to fight, so if this particular war is unjustified, 

then they are participating in a wrongful collective venture. Moreover, many of them 

do so voluntarily. Consider taxes, for example. We are subject to penalties for non-

payment but, for many of us, fear of punishment is not our reason for complying. 

Instead, we have a complex array of reasons to do with a sense of justice and fair play, 

gratitude, and so on. When we vote, even in countries where the vote is mandatory, 

most of us vote not because we have to, but because we want to.  

Of course, for each of us our personal contribution is negligible—it would make 

no difference if any particular individual withheld her taxes and her vote. But the 

whole operation is possible only if enough of us do not so refrain. The situation is 

analogous to the Harmless Torturers above. On Fabre’s view, then, unjust 

noncombatants who voluntarily participate in the wrongful venture of their state’s 

unjust war can also be complicitously liable to be killed. 

This is an obviously unwelcome result, and Fabre is alive to its possibility. She 

seeks to forestall it by circumscribing the bounds of complicitous liability in an 

intriguing way. Where I participate in a wrongful collective venture by φing, Fabre 
                                                        
11 Thanks to a reviewer for raising this point. 
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argues that if it would be permissible to use some degree of force to prevent me from 

φing if I did so in isolation, without the collective venture taking place, then I can be 

liable to be killed to prevent me from φing when the other members of the collective 

make their contributions. For example, she suggests that it would be permissible to use 

some degree of force to prevent one of the Harmless Torturers flicking the switch, even 

if he did so in isolation and none of the other people (or switches) existed. For this 

reason, when he does so in concert with the others, he can be liable to be killed. Since it 

would not be permissible to use any degree of force against someone to prevent them 

from paying their taxes or voting, in the absence of complementary contributions by 

others, she concludes that noncombatants cannot be complicitously liable to be killed.  

But this move is vulnerable to counterexamples. Consider the Harmless 

Torturers. Suppose that there are 2,000 torturers, and 2,000 switches. But this time the 

switches are paired, so that for any current to be transmitted to the victim, both 

switches in a pair must be turned on. Each individual again has control over only one 

switch. This means that if you take one person’s action in isolation, it amounts to no 

more than flicking a useless switch. Presumably it would be impermissible to harm 

someone to prevent him from doing that. Therefore in this case the Harmless Torturers 

are not liable to be killed. But this seems wrong—merely switching the circuitry around 

in this way cannot make the difference between losing and retaining one’s right to life. 

The problem, then, remains: Fabre’s appeal to complicity fails to adequately support 

the Permission and seriously undermines the Prohibition. 

3. Bazargan’s Account 

Saba Bazargan goes into complicity in somewhat more detail, and explicitly argues that 

complicitous liability can vindicate both the Permission and the Prohibition. Like Fabre, 
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he begins with an example. J is the lookout for a gang robbing a bank. The gang plans 

to kill any witness when the operation is done. You can save the witness, but only by 

killing J (suppose his fall from the roof opposite the bank would distract his associates 

enough to save the hostage).  

Bazargan argues that it is permissible to kill J regardless of how effective he 

actually is as a lookout. Suppose that in fact J was just looking at his phone the whole 

time he was supposed to be observing. Bazargan argues plausibly that J would still be 

liable to be killed to avert the threat posed by his confederates. It’s also true, not 

incidentally, that J would subsequently be liable to punishment for participating in this 

criminal joint enterprise, and that his ineffectiveness would not mitigate his guilt. 

Bazargan thinks that J is liable to be killed to avert the threat, because of his 

complicitous participation in the cooperative project of which it is part.  

To substantiate the intuitive support for his verdict on this case, Bazargan 

develops a rich account of complicitous liability, starting with the idea of a cooperative 

project consisting of individuals who ‘share intentions to act according to a role, the 

function of which is to contribute to a cooperative act’. 12 A cooperative act is the 

product of what people do when they act with these participatory intentions. He argues 

that cooperative acts can be described in different ways, depending on the salient 

participatory intentions. Suppose, for example, that a squad of soldiers is rescuing a 

wounded prisoner of war. Two are carrying the prisoner, six are laying down 

suppressing fire. The first two are engaged in one cooperative act—carrying the 

prisoner—but all eight are engaged in the cooperative act of rescue. And that act is 

itself nested in the broader cooperative acts for which they and other members of the 

military share salient intentions. In moving outward in this way, to ever more general 

                                                        
12 Bazargan, 'Complicitous Liability in War': 184. All italics in quotes are original. 
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participatory intentions, we can reach a cooperative project that encompasses the 

armed forces as a whole, and ‘perhaps the state and the nation’s citizenry itself’.13 

Bazargan then notes that when individuals share participatory intentions to 

perform collective acts, we can subsequently attribute them ‘inclusive authorship’ of 

that act—in other words, it makes sense for them to say ‘we rescued that prisoner of 

war’, or indeed ‘we won that war’. He argues that inclusive authorship does not depend 

on effective contribution. What matters is that you decide and attempt to act according 

to a role, which is aimed at saving the prisoner (for example). This relates the soldier 

‘teleologically to that cooperative act’. 14  Bazargan thinks that inclusive authorship 

extends not only to those who actually helped rescue the prisoner, but to anyone who 

intentionally adopts a role of contributing to the broader collective project, of which 

saving the prisoner was part.  

Bazargan then considers the objection that many combatants are alienated from 

their war’s aims, so do not share the relevant participatory intentions to bring about the 

overall objectives of their military and political leaders. He argues that ‘it is not 

necessary to have an intention to contribute to [the] war’s aim[s]. It is only necessary to 

have an intention to act according to a role, where the function of this role is to 

contribute to the war’s aims.’15 He also notes that combatants might have very different 

concepts of a war’s aims. In paradigmatic small-scale cases, everyone knows what the 

overall objective is and shares the intention of bringing it about. But we should not 

analyse larger, more complex cooperative projects in the same way. He concedes that 

participants in such projects ‘might have varying conceptions of the cooperative act in 

furtherance of which they are participating. Combatants, specifically, might be 

                                                        
13 Bazargan, 'Complicitous Liability in War': 185 

14 Bazargan, 'Complicitous Liability in War': 186 

15 Bazargan, 'Complicitous Liability in War': 187 
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unaware of all (or even any) of the aims of the war in which they are participating.’16 

Nonetheless, he thinks that in such projects, where individuals have no real control 

over whether the overall objectives are achieved, what matters is that a participant 

‘regard herself as doing her part in contributing to a cooperative act consisting in or 

caused by the individual contributions of the other participants—even if she is 

uncertain what is required of her, what the cooperative act is, and who the other 

participants are.’17 

The next step is to apply this account of participatory intentions and cooperative 

projects to the justification of complicitous liability. Bazargan argues that in virtue of 

bearing these participatory intentions to perform a role in a cooperative project that 

foreseeably involves some of its members posing unjust threats, even actually 

ineffective unjust combatants can be complicitously liable to be killed, when their 

death is necessary to avert those unjust threats. Their degree of liability is a product of 

their degree of inclusive authorship, which itself depends on the normal causal 

effectiveness of the role that they have intentionally occupied. Even unjust combatants 

who are in fact ineffective have intentionally occupied a role which relates them 

teleologically to the unjust aims of their state. Moreover, when properly fulfilled, those 

roles involve actions which would be sufficient to render unjust combatants 

individually liable—directly posing unjust threats to others’ lives. This means 

combatants’ complicitous liability is substantial. 

This move allows Bazargan to vindicate the Prohibition as well as the 

Permission. Combatants’ complicitous liability is more substantial than that of almost 

all noncombatants, because their role in war is meant to be more effective, even if they 

fall short. Even if noncombatants are somewhat complicit in their states’ wars, their 

                                                        
16 Bazargan, 'Complicitous Liability in War': 187 

17 Bazargan, 'Complicitous Liability in War': 187 
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role in contributing to those wars is not, even when successfully realised, causally very 

effective. Regardless of whether unjust combatants actually contribute to unjustified 

threats, they are complicitously liable to be killed in virtue of intentionally occupying a 

role which is teleologically related to the cooperative act of fighting the unjust war, and 

which is normally causally effective in contributing to that end. Noncombatants might 

be complicit to some lesser degree than combatants, but since their roles normally 

involve only slight, marginal contributions, they are not sufficiently complicit to be 

liable to be killed. Bazargan of course concedes that some combatants might genuinely 

have roles that are not normally causally effective, while some noncombatants might 

fulfil roles that are, but these are untroubling exceptions to the general rule. 

 

Again, this attempt to ground the Permission and the Prohibition in complicity faces 

serious obstacles. First, it is inadequately motivated by the core example. If the lookout 

is liable to be killed, then it is because he is individually culpable for a causal 

contribution to the threat now faced by the witness. The lookout may be ineffective at 

performing his role, but that is clearly not the whole story. The robbery would not have 

gone ahead without a lookout. He knew that the threat was planned and did nothing to 

stop it. He is therefore somewhat responsible for that threat, indeed culpable, since he 

knew the threat would arise, knew that it would be unjust, and had no sufficiently good 

reason for participating despite this knowledge. I am unsure whether the lookout is in 

fact liable to be killed. But if he is, then it is because he culpably causally contributed to 

the threat to the witness.  

To see that these individual considerations, rather than complicity, explain J’s 

liability, suppose that his taking on the lookout role was causally irrelevant to the 

robbery taking place—the gang would have gone ahead without a lookout. Suppose too 

he had no idea that the witness would be killed. And he is not now contributing to the 
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threat in any way. Surely under these assumptions, J is not liable to be killed. His mere 

association with the robbers cannot vitiate his right not to be killed to avert a threat that 

was never in his control to influence. He might be at fault for having joined the gang, 

but why should that make him liable to be killed? The witness might have done a lot of 

bad things in his life too, but they don’t make him liable to bear the cost either. 

We can account for Bazargan’s case without appealing to complicity. This would 

matter less if he had a compelling theoretical explanation for why complicity should 

entail liability. But while he has offered a detailed criterion of liability, he has not 

offered much of a justification for that criterion. Since the individualist account of 

liability can equally well explain the lookout case, and has compelling arguments in its 

favour, that’s a reason to forswear complicity. Indeed, there are multiple possible 

approaches: the lookout, but not the witness, had some real opportunity to avoid the 

threat coming about, so it’s fairer that the lookout should bear the ensuing costs; the 

lookout is clearly at fault for his contribution to the threat to the witness’s life, and as 

between the faulty and the innocent it’s better that the faulty bear the ensuing costs; 

since the lookout has contributed to the prospect that the witness’s right to life will be 

violated, on grounds of reciprocity his own claim against the witness (and anyone 

acting on his behalf) is correspondingly diminished. The complicity-based account 

comes with no comparably compelling justification for why the lookout should lose his 

right to life.18 So we should reject it. 

However, even if we found Bazargan’s complicitous liability principle 

compelling, there is a tension between his aim to apportion liability according to the 

lethality of one’s role in the military, and his claim that the lookout is liable to be killed 

                                                        
18 This objection also applies to Fabre’s view. 
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in the original case, since the lookout’s role is merely to keep watch, rather than to 

directly contribute to the material threat.19 

What’s more, there is a compelling theoretical reason to reject complicity-based 

accounts of liability: namely, that they make our moral status conditional on things that 

are beyond our control—the behaviour of our confederates.20 Bazargan recognises that 

this is the central problem with complicity, but his way of forestalling it falls short. He 

notes that the lookout chose to be in the gang, so it’s false that his liability derives from 

things that are completely beyond his control. But while he chose to be part of the gang, 

there’s no adequate explanation of why this choice should make him liable to be killed. 

Bazargan argues that:  

A difference in moral luck can constitute a morally relevant difference by 

serving as a basis of liability for a wrongful threat when those posing the 

wrongful threat willingly risked doing so. The decision to gamble with 

the lives of innocents can serve as a basis of liability if the gamble is lost.21  

But this rationale does not touch on the cases we are interested in, because the 

ineffective unjust combatants whose liability Bazargan wants to explain do not pose 

wrongful threats, indeed do not causally contribute to them. So they do not decide to 

gamble with the lives of innocents. What they decide is to take up a role within a group. 

And nothing Bazargan says explains why that decision should ground their losing their 

right not to be harmed to avert wrongful threats posed by other members of the group. 

                                                        
19 Thanks again to a referee for this point. 

20 This is perhaps too strong. Sometimes others’ voluntary wrongful conduct can determine a principal’s 

liability. If the principal orders the agent to carry out some wrongful threat, then the principal will be 

liable only if the agent voluntarily decides to act on that order, because otherwise the threat won’t come 

about. Thanks to a referee for urging clarification here. 

21 Bazargan, 'Complicitous Liability in War': 190 
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Besides being unmotivated, this approach makes one liable for joining a group 

that foreseeably poses wrongful threats, without paying any attention to the good that 

the group might also do. Suppose you join the police in the United Kingdom. You know 

that you and your comrades will sometimes have to use force, even lethal force, in 

enforcing the law. You know that in order for you and your colleagues to enforce the 

law effectively overall, you need to take actions that inevitably mean that sometimes 

someone will use force unjustifiably. So it is foreseeable that your colleagues will at 

some point pose wrongful threats. On Bazargan’s account, this alone suffices to make 

you liable to be killed, if doing so is necessary and proportionate to avert an unjust 

threat posed by your colleague. This seems clearly wrong, not only because you should 

not be liable to be killed simply for being a member of the same group as the 

wrongdoer, but because you were (let’s assume) justified in becoming a police officer, 

and indeed the institution of the UK police is overall morally justified too. For all that it 

involves wrongful harms, it also does a lot of good.  

I think, then, that Bazargan has not provided a plausible account of complicity-

based liability to be killed. Indeed I am sceptical whether any such account could be 

advanced—one cannot lose one’s right to life in virtue of others’ wrongful actions, and 

the mere fact that their wrongdoing was foreseeable does not get you on the hook. This 

objection applies as much to Fabre’s account as to Bazargan’s. Appeals to complicity 

cannot justify either the Permission or the Prohibition. We must look elsewhere.  

4. Collective Responsibility and Self-Determination 

4.1. Overview 

Collectivist reasons alone will not vindicate the Permission and the Prohibition. Indeed, 

I do not think any one species of reason will do so, because I reject the central 
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assumption of most contemporary just war theory: that all and (almost) only those who 

are liable to be intentionally killed in war may permissibly be intentionally killed. I 

have argued at length elsewhere that any such liability-based account cannot vindicate 

the Permission and the Prohibition. Instead of focusing exclusively on liability, we must 

consider other moral reasons. In particular, we must identify considerations that make 

intentionally killing unjust combatants somewhat easier to justify relative to killing 

unjust noncombatants.  

My argument in this section cannot account on its own for these two basic 

principles in the law and morality of war, but it does recognise the fundamentally 

collective nature of warfare. For ease of exposition, I will focus on broadly 

representative political communities, such as contemporary liberal democracies, that 

are engaged in unjust wars.  

Political communities that fight unjust wars are collectively responsible for a 

greater sum of cost than can be appropriately attributed or allocated to the aggregate of 

their members. For the just side to avoid bearing at least this much cost, they must 

impose it on members of the unjustified belligerent political community. When a group 

is collectively responsible for creating some cost, which must otherwise fall on others 

who are neither individually nor collectively responsible for generating it, there is some 

reason for the collectively responsible group to bear it—even though it exceeds the 

aggregate of what members are individually responsible for. However, the political 

community has some say over how this cost should be distributed among its members. 

Outsiders have reasons to respect the self-determining decisions of (appropriately 

constituted) political communities, at least insofar as they are passably just. Political 

communities do in fact choose to direct costs towards their combatants and away from 

noncombatants. Their adversaries in war have reasons to respect this decision, as long 

as it is reasonably just, which it typically is. This reason can be overridden—if targeting 
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only combatants made it much harder for the just side to win, for example. But it is 

nonetheless an important consideration.22 

The argument has four stages: first, show that unjustified belligerent political 

communities create a negative surplus through their coordinated actions; second, argue 

that in virtue of creating this negative surplus, there is some reason for them to bear it, 

even if that involves inflicting costs on their members beyond what they are 

individually responsible for (and so liable to); third, show that political communities do 

in fact choose to distribute the negative surplus away from noncombatants and towards 

combatants, and that their doing so is reasonably just; fourth, show that political 

communities have reasons to respect each others’ reasonably just self-determining 

decisions.  

4.2. The Negative Surplus 

When representatively governed political communities fight unjust wars, their 

members act together to generate costs beyond what they can individually be held 

responsible for. This is true in both the pragmatic, contingent sense and for more 

principled reasons. Even if it were in principle possible to divide up the costs generated 

by a community fighting an unjust war according to the individual contribution made 

by each member of that community, it’s obviously practically impossible to apportion 

the costs according to this distribution. Warfare simply cannot be a mechanism for 

realising a just distribution. This is old news. 

More interestingly: even if, per impossibile, warfare could be used to realise just 

distributions, the aggregate cost for which each person on the unjust side is individually 

                                                        
22 This argument owes much to a conversation with Annie Stilz in Canberra in 2012. It is influenced by 

Stilz, 'Collective Responsibility and the State', Journal of Political Philosophy, 19 (2) (2011), 190-208; and 

Pasternak, 'Limiting States' Corporate Responsibility', Journal of Political Philosophy, 21 (4) (2013), 361-81. 
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responsible falls short of the overall cost for which they are, together, collectively 

responsible.23 When we act together for good ends, we generate a cooperative surplus; 

by coordinating our actions and dividing up tasks, we create a boon that cannot be 

reduced to each individual’s contribution. When we act together for bad ends, we 

create a similar, though oppositely valenced surplus. This is achieved in at least four 

ways. 

First, the interaction effects of coordination mean that we achieve far more 

together than we ever could acting independently. By dividing tasks among us, as well 

as drawing on our shared resources to generate institutions and infrastructure that 

facilitate our actions, we straightforwardly create a negative surplus that can only be 

explained by our collective action.  

Second, sometimes we act in ways that are individually permissible, but 

collectively impermissible. We thereby generate costs for which we are not individually 

at fault, but for which we are together at fault. For a simple example of this, consider 

David Estlund’s case of Patch and Slice, the lazy surgeons.24 A patient needs life-saving 

medical care, which only Patch and Slice can provide. However, Patch cannot operate 

successfully without Slice, nor Slice without Patch. And Patch and Slice each knows of 

the other that he is such a lazy sod that he won’t turn up for the operation, but will 

instead head out to the golf course. The result is that Patch and Slice together are 

responsible for letting the patient die; but neither Patch nor Slice, as individuals, did 

                                                        
23 I take inspiration for the idea of a negative surplus from the collective responsibility literature: for 

example, Pettit, 'Responsibility Incorporated', Ethics, 117 (1) (2007), 171-201. 

24 Estlund, Utopophobia: On the Limits (If Any) of Political Philosophy (Princeton: Princeton University Press, 

Forthcoming). 
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anything wrong by playing golf that day.25 Notice that neither individual is at fault for 

‘failing to do his part’, because doing his part, in the absence of the other’s contribution, 

would be completely pointless. Indeed, we could even stipulate that if either tries to 

operate without the other, things will be worse for the patient (his death will be more 

painful, say).  

The third way is a variant on Patch and Slice that incorporates 

overdetermination. Recall the Harmless Torturers. Suppose that for each individual the 

following is true: he knows that at least 700 others are going to flick their switches; he 

derives some benefit from flicking his own switch (or, if you prefer, he can give some 

benefit to a suffering friend). If that is right, then there is no reason not to flick his 

switch, since flicking one more switch won’t make any difference to the current that is 

inflicted on the victim, and there is some reason to flick it, so it is (prima facie) 

permissible for him to do so. But of course this is true of each individual torturer. It 

follows that together they do something abominable, but they are not individually 

responsible, since no individual made any marginal contribution, and each individual 

was justified in flicking his switch. Just like Patch and Slice, their expectations of what 

others would do, and how that renders their decision causally irrelevant, gets each 

individual off the hook for doing something together that is egregiously wrong. 

Wars cannot be fought without the individually negligible but collectively 

necessary causal contributions of a multitude of people—voters, taxpayers, 

manufacturers, media, finance, researchers, bureaucrats, politicians, combatants. Of 

course many among the multitude will be individually responsible to a sufficient 

degree for it to be permissible to impose some costs on them, perhaps even to kill them. 

                                                        
25 The Patch and Slice case (though independently developed) is somewhat similar to Regan’s Whiff and 

Poof: see Regan, Utilitarianism and Cooperation (Oxford: Oxford University Press, 1982): 18. 
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But not enough. And many others contribute in ways that are so causally subsidiary 

that they might even be permissible, along Harmless Torturer lines.  

The final path through which unjustified belligerent political communities 

generate a negative surplus is their omissions. Members of a political community have 

the power to end unjust wars fought by their compatriots. Not as individuals, of course; 

but if they were to act together in a coordinated and focused way, they could bring the 

whole conflict to an end. Some deny that omissions can be causally effective. I think 

this a mistake; on the most plausible view, omissions are causally effective when they 

contravene a norm—either in the morally neutral sense that they are out of the 

ordinary or in the morally freighted sense that they, for example, constitute a breach of 

duty. 26  When a doctor culpably refuses life-saving treatment to a patient, she is 

responsible for her patient’s death in virtue of having culpably caused it. 

 It is immediately plausible that political communities have obligations to avoid 

launching unjust wars, and so the members of the unjustified belligerent community 

are collectively responsible for their failure to avert or halt their unjust war. Again, this 

cannot be reduced to attributions of individual responsibility. Only through massive 

coordinated action could individuals hope to end the war, and no one person has the 

power to ensure that others will join them in their protest. 

In each of these four ways, unjustified belligerents are collectively responsible 

for more cost than their aggregate of members are individually responsible for. Notice 

the contrast between this position and Fabre and Bazargan’s. I am not claiming that 

individuals are complicitously morally responsible for what other people do. Instead, I 

claim only that the collective that is the political community is responsible for more 

than its members are individually responsible for. What that should mean for the 

individuals who make up the collective is an open question, to which I now turn. 
                                                        
26 See, for example, Bernstein, 'The Metaphysics of Omissions', Philosophy Compass, 10 (3) (2015), 208-18. 
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4.3. Who Should Bear the Negative Surplus? 

When a community is collectively responsible for some surplus beyond what its 

members are individually responsible for, then there is some reason to distribute that 

surplus among its members according to whatever reasonably just distributive 

principle they collectively settle upon. There are two parts to this: first, the 

presumption that there is reason for those costs to be borne by the members of the 

collective; second, the thesis that they may distribute those costs among themselves 

however they see fit, within a range of reasonably just alternatives. 

The population of the unjustified belligerent state together generated threats 

now faced by the population of the justified belligerent state. These threats constitute 

costs that someone has to bear. The justified belligerent can bear them, or it can 

attempt to transfer them to the opposing state. It has reasons to impose them on its 

adversary insofar as the members of that state are collectively responsible for the 

situation where some nonliable people will have to bear these costs. Their collective 

responsibility grounds the reason to impose the costs on them in the following ways. 

First, the fact that the collective is at fault for bringing about these threats—

through both facilitation and omission—is itself grounds for imposing the costs on its 

members, even though the costs exceed what they are individually liable to suffer. This 

tracks the basic principle of justice that, when an impending cost becomes unavoidable, 

those who should have taken the opportunity to avoid it earlier should bear the cost, to 

prevent it falling on others who had no adequate opportunity to avoid it. Of course, 

individual members of the unjustified belligerent could not have averted these threats 

on their own, but could have done so had enough of them together acted differently. If 

there is no way to avoid harm to nonliable people, it is better that it befall those who, 

together with others, could have prevented it from arising in the first place. Force 

against those who are merely part of the group that is collectively responsible remains 



 23 

contrary to their rights as individuals, but it is a less grave violation of those rights than 

if they were not part of the salient collective.27 The same principle would apply to the 

distribution of a positive collective surplus: even though we cannot as an aggregate of 

individuals lay claim to the whole positive value that we have produced (that’s what 

makes it a surplus), clearly we together have some claim over it, that it be shared out 

among us according to some fair distributive principle.  

This last point lends support to a second reason why members of a group 

collectively responsible for more unjustified threats than they are responsible for as 

individuals have some reason to bear those costs: simply because they typically enjoy 

the benefits of their positive cooperative surplus, and if they want to enjoy the benefits 

of cooperation, they must also accept the costs. Certainly it would be unjust to accept 

the benefits, but to treat the costs as externalities that others have to bear. 

Third reason: when our military and political leaders launch unjust wars, they 

are using things that belong to us as a community to achieve unjust ends. They are 

spending our money, deploying our armed forces, using our institutional, financial, and 

organisational capacity.28 You have a stronger obligation to prevent people from using 

your things to perpetrate injustices than you do to stop them from using other people’s 

                                                        
27 On my view, developed at length in Sparing Civilians, the gravity of a right-violation determines how 

much good must be achieved in order for that right-violation to be justified. On my account this is a 

basic feature of different violations of the same right—they can vary in moral seriousness. Others—such 

as Bazargan and McMahan—might argue that what I call a less grave right-violation is an instance 

where the individual is liable to some lesser harm, such that if he is harmed to a greater degree than that 

to which he is liable, then the right-violation consists only in the additional harm over and above what 

he was liable to, and is less grave in that sense. I think this is a merely terminological difference.  

28 I develop this point at greater length in Lazar, 'Authorization and the Morality of War', Australasian 

Journal of Philosophy, (Forthcoming). 
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things to perpetrate injustices. You have to accept greater costs to forestall the misuse 

of your stuff than to forestall the misuse of other people’s stuff.  

4.4. Reasonably Just Distributions of the Negative Surplus  

So there are good pro tanto reasons for imposing the costs of a state’s wrongdoing on the 

population of that state, insofar as that population is collectively responsible for the 

state’s wrongdoing, even if many of its citizens are not individually responsible for 

those threats, if the only alternative is that the costs fall on others who are neither 

individually nor collectively responsible for them.29 This suggests that it is worse to kill 

those who are on the just side than on the unjust side, or those who are thus far 

uninvolved in the conflict than those involved in it on the unjust side. This alone lends 

support to the Permission, but obviously causes problems for the Prohibition, since it 

also implies that it is better to harm unjust noncombatants than to let, for example, just 

noncombatants be harmed. So I now argue that if a community has some cost that it 

must bear, which exceeds what its members are individually liable to bear, then they 

are entitled to choose how it should be distributed among them, at least if they settle on 

a distribution that is reasonably just. 

The inspiration here is again in the distribution of a positive cooperative 

surplus. Some people think that there is a unique appropriate distribution of resources 

that should apply to all communities.30 But most will concede that there are reasonable 

variations, and political communities are entitled to take their pick without opening 

themselves to criticism. Even Rawls argued that it would be unreasonable to deny 

                                                        
29 How weighty are these pro tanto reasons? It is very hard to be precise, but I think there is a very strong 

presumption, for example, against harming civilians of a state that is not involved in the present conflict, 

which suggests that these reasons might be quite substantial in force.  

30 E.g. Caney, Justice Beyond Borders: A Global Political Theory (Oxford: Oxford University Press, 2005). 
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people the minimum primary goods necessary for a decent life, but that adoption of a 

more ambitious distributive principle—such as equality, maximising utility, or the 

difference principle—was something that political communities could reasonably 

disagree upon.31  

The same is true for the negative surplus. If a state that has launched and lost an 

unjust war is hit with reparations, for example, then it can justifiably choose from a 

range of reasonably just ways of distributing that cost. It is fair enough that everyone 

should bear it, assuming their collective responsibility. But if the state chooses (through 

a fair process) to make the rich pay more and the poor pay less, regardless of their 

causal contribution to the conflict, then it is entitled to do so. Provided the debt is paid, 

outsiders ought to respect the self-determining decisions of the political community 

(assuming genuine self-determination, of course). 

The same principle applies when the costs are not material, but physical: when 

someone has to die. Recall that we are starting from the assumption that the total cost 

exceeds what could justifiably be apportioned to individuals on their own degree of 

responsibility. So we know that some nonliable people are going to be harmed. We are 

also assuming, of course, that the political community in question either lacks the 

option of halting the war, and so reducing or removing the impending cost, or for 

whatever reason is not going to take that option up. Then the negative surplus of their 

cooperative activity is just the same as the positive surplus: it’s up to them how to 

distribute it, as long as their proposed solution is reasonably just.  

I cannot offer any concrete data to show that democratic states choose to lay the 

costs of war on their soldiers rather than their civilians, so the rest of the argument has 

to be conditional on the truth of this empirical claim. But it is very plausible. 

Democratic states that obey the laws of war differentiate their armed forces from their 
                                                        
31 Rawls, Political Liberalism (Chichester: Columbia University Press, 1996). 
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civilian population, and move their civilians out of harm’s way. The purpose of their 

military forces is to protect the civilian population, as well as their sovereignty and 

territorial integrity.  

As well as making the empirical claim that democratic states prefer the costs of 

war to fall on soldiers rather than civilians, we must show that this is reasonably just. 

This means that it is both reasonably substantively just and reasonably procedurally just. 

That is, both the method by which the allocation is decided upon and the resulting 

allocation are in a set of reasonable possibilities. 

Even those who are sceptical about the principle of noncombatant immunity 

must surely concede that the principle that states should divert the costs of war towards 

combatants and away from noncombatants is not obviously unjust. This is most 

patently true when and because the combatants actively want the costs of war to fall on 

them—they intentionally draw fire away from noncombatants—which is often the case. 

One might object that political communities should ensure that the costs of unjust wars 

fall on those most responsible. But we have already assumed that even if they did this, 

there would still be a negative surplus to distribute. Moreover, members of a political 

community should be less inclined to blame one another, and more inclined to seek to 

minimise overall suffering. They should show some care for their compatriots and 

recognise, insofar as it is true, that those who made the choices that led to this unjust 

war were trying to do their best in a difficult situation. So there should be a sense of 

‘there but for the grace of God go I’, which tempers the inclination to seek out 

responsibility and distribute harms proportionately. 

But even if it would be reasonable to distribute the costs according to individual 

responsibility, it is surely also reasonable to aim to reduce the overall burden as much 

as possible. This means directing the threats towards those who are best able to cope 

with them, and who have the fewest ties and commitments. Young men and women 
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who join the armed forces receive training that reduces their vulnerability and have 

fewer ties. They are better equipped than other cohorts to survive the threats that they 

face. They could also have much longer lives than some other members of society if 

they survived, but reducing the burden is just part of the story; we also need armed 

forces that can fight effectively.  

Additionally, if there are other morally relevant considerations which favour 

directing harms towards combatants and away from noncombatants, then they can help 

make this decision by the state with the negative surplus count as reasonably just. In 

that case, the community’s decision to direct the harm in this way would add weight to 

the reasons their adversaries already have to target combatants rather than 

noncombatants. In other work, I have argued at length that there are multiple such 

considerations (having to do with the necessity of targeting combatants, the 

opportunistic nature of the agency typically involved in harming noncombatants, the 

additional risk run by harming noncombatants, and their additional vulnerability, 

among other considerations).32 I think that we can agree that the decision to distribute 

costs in this way is reasonably just, without averting to those additional arguments, so 

will not detail them here. But those arguments can be held in reserve, to convince any 

remaining sceptics.33 

What if the community decided to direct all the costs towards the old, because 

they have the least to lose? Would that count as reasonably just? I’m sceptical about 

whether the empirical assumption is correct in this case—though the old might have 

fewer years left to live, I don't think that what you have to lose by being killed is directly 

proportional to the amount of time you would otherwise have lived. Additionally, as I 

note below the reason to respect other communities’ self-determining decisions has 

                                                        
32 Lazar, Sparing Civilians. 

33 Thanks to a referee for pressing me here. 



 28 

limited weight—I’m not sure precisely how targeting the old would be militarily 

effective, and if abiding by the community’s wish would substantially decrease their 

adversary’s prospects of success, then this consideration would be overridden.34  

So: I assume that democratic political communities do in fact seek to draw fire 

towards their armed forces and away from their noncombatant populations. This is a 

reasonably just allocation, in principle. But its justice could be undermined if the 

procedures by which the decision is reached, or implemented, are unjust. Given that we 

are focusing on democratic states, we can assume that the first procedural requirement 

is met. But the second is also an important hurdle. If the armed forces of the state are 

populated with members of a despised minority, then shifting costs on to them is 

obviously not a reasonably just decision. For the argument to go through, then, the 

state must populate its armed forces either with genuine volunteers or with conscripts 

enlisted under a fair system. On one view, volunteers are genuinely voluntary when 

they choose to join up despite having reasonable alternatives to doing so; on another 

view, it is sufficient for their enlistment to be voluntary that they act on reasons that 

they affirm, regardless of whether they have an acceptable alternative.  

I cannot here go into detail on which systems of conscription are reasonably just. 

Prima facie, we can clearly identify some salient injustices: if the draft is applied 

unequally to different segments of the population without any defensible justification 

or if the rich are allowed to buy their children out of service, for example. What matters 

is for the procedure to be reasonably just—enough that outsiders are required to 

respect it. Some defects are admissible. I think that contemporary democracies’ 

procedures for populating their armed forces are reasonably just, albeit defective in 

various ways. 

                                                        
34 Thanks again to a referee here. 
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4.5. Respecting Reasonably Just Self-Determining Decisions 

It remains to argue that outsiders have some reason to respect this decision by the state 

they are fighting against, that they should direct their operations against their 

combatants, rather than against their noncombatants. The ground for this reason is 

simple, and consistent with much of the rest of our relations with other states. When a 

sufficiently representative political community reaches a reasonably just decision on 

some matter that primarily concerns the well-being of its citizens, outsiders have some 

reason to respect that decision. The strength of that reason will depend much on the 

stakes, and especially on the last clause—that this decision primarily concerns the well-

being of the adversary state’s own citizens. But there is, I think, a clear pro tanto reason 

to respect other political communities’ decisions in this way. It is clear enough in the 

reparation case, for example. And it is clear in cases where they collectively generate a 

positive, rather than a negative, surplus.  

The key caveat is that, if the decision makes it harder for the justified belligerent 

to win its war, then the reason to respect it is likely to be overridden. This means that 

the present argument provides some support to the Permission and the Prohibition—it 

helps explain why killing unjust combatants is permissible and targeting unjust 

noncombatants is not. But it certainly cannot be the whole story, and in particular it 

cannot vindicate a principle as strong as noncombatant immunity is in international 

law, which absolutely prohibits intentional attacks on noncombatants.35 

                                                        
35 For a detailed account of the other reasons that ground the Prohibition and the Permission, see my 

Sparing Civilians, in which I give an account that substantially vindicates international law. 
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5. Conclusion 

What justifies, limits.36 Any attempt to morally vindicate the laws of armed conflict 

must offer an account of what justifies killing in war, that has limits built into it. They 

must show that the usually stringent prohibition on killing can be relaxed—but only so 

far. They must vindicate, at the very least, the Permission and the Prohibition. This is 

no easy task—indeed, perhaps it is impossible. An adequate theory of the morality of 

war should also recognise that warfare is different from a riot or melée. There is a 

difference between the Hobbesian war of all against all and systematic military 

engagement between two or more political communities.  

This is not to say that to properly understand warfare we must commit to any 

substantial metaphysical theses about the existence of collective agents. But it is to 

insist that, one way or another, the collective dimensions of warfare should be taken 

into account. The complicity-based approach to liability tries to satisfy both desiderata: 

to vindicate the Prohibition and the Permission, while properly recognising the 

collective reality of war. It fails, however, because it is not a plausible account of how 

one loses the right to life. There is a more plausible argument in the neighbourhood—

the argument from negative surplus and self-determination. This gives collectives their 

due. It does not entirely vindicate the Permission and the Prohibition, but it lends them 

support.  

 

 

                                                        
36 Ramsey, War and the Christian Conscience: How Shall Modern War Be Conducted Justly? (Durham, N.C: 

Duke University Press, 1961).  


