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Arthur Ripstein’s article1 draws on more resources than I can deploy in this response
to it. I will restate what I take to be the central claims of the article, then present a
reply. Ripstein does not strictly argue for his view of proportionality in defensive force.
Instead he paints a picture of a moral system that one might adopt, and indicates the
role of the proportionality constraint therein. So after outlining how I understand that
picture, I will draw an alternative one. I’ll then suggest that my alternative has a few
virtues that Ripstein’s lacks. I should emphasise that mine will be a lightweight recon-
struction of Ripstein’s view, without much of the Kantian architecture. Perhaps that
architecture is fundamental to its plausibility, as part of a broader worldview.
Nonetheless, I cannot address the totality of a Kantian system in a short commentary,
so I’ll concentrate on the elements most pertinent to the problem at hand.

What, then, is that problem? Under what circumstances can those who would other-
wise be permitted to use seriously harmful defensive force – let’s just focus on killing
for simplicity – be required to forebear from doing so, in order to spare their target
from harms which, under other circumstances, the target would have no legitimate
complaint against suffering? It is clearly permissible to kill a culpable assailant who will
otherwise kill you, when there is no alternative to doing so. But if you can avoid that
threat simply with a costless sidestep, then it is clearly wrong for you to kill ‘to save
your life’. These are the easy cases. The question is whether retreat is required when
it involves the defender bearing some cost or risk, and if so, how great the cost or risk
one can be required to bear to spare one’s assailant’s life.2

Ripstein’s approach is to fit his answer to this problem into a sketch of a comprehen-
sive view of moral, legal, and political philosophy, which is developed in detail else-
where. The starting point is an account of individual rights, which Ripstein takes to be
fundamental to deontic morality, which he distinguishes from virtue ethics. As I under-
stand this contrast, rights determine what we can be morally required to do; virtues
determine what would be best for us to do, though it is permissible to be less than fully
virtuous.3 The rights in question are wholly negative: their task is to tell us who is in
charge of what, and the ‘what’ in question is first and foremost our bodies. Each of us
is in charge of his or her own body. This right is absolute: others don’t get to use our
bodies for their purposes, however minor the cost they thereby impose on us; they also
may not subordinate our bodies to their purposes, harming us as an unintended side-
effect of pursuing their ends. These rights, Ripstein emphasises, apply irrespective of
the particular goals in service of which one’s body would otherwise be used or to which
it would be subordinated. No matter the importance to you of touching my hair, it’s up
to me to decide whether you get to do it, even if I will not know you ever did so. There
is no space in this picture for positive rights – rights that others bear costs for my sake.

Ripstein then makes the important point that the fact that one has a right, and the
details of how one may enforce that right, are conceptually distinct. We cannot simply
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infer from my having a right to be in charge of my body that I may do anything speci-
fic to prevent a violation of that right. This is clearly right. Plausibly, if one is not
allowed to do anything to enforce a right, then one does not really have a right at all.
But this leaves completely open just what one is permitted to do. That said, one might
think that Ripstein’s own view provides some straightforward conceptual resources to
go from the possession of a right to the terms on which it may be enforced. If we are
not permitted to interfere with others’ bodies except when they threaten to interfere
with someone else’s, then plausibly we may undermine their bodily integrity to no
greater a degree than they threaten to undermine their victim’s. There are undoubt-
edly problems with this sort of preventive ‘eye for an eye’ approach. But it is a natural
companion to Ripstein’s exclusive focus on negative rights.

What, then, are the terms of enforcement for our rights over our bodies? At this point
the picture becomes quite complex, and I may have missed something. But here is how
I understand the view: in the ordinary circumstances in which people are called upon
to enforce their rights, the precise contours of what those rights protect, and what may
be done to enforce them, are indeterminate. This is partly due to an innate indetermi-
nacy in the rights themselves, and partly due to the practical uncertainty under which
all defensive action takes place. After all, as is often remarked, if defensive force is suc-
cessful at achieving its goal, then the threat to which it responded never results in
harm.4 It remains purely counterfactual, and therefore plausibly indeterminate.

The result? In the absence of institutions, all any individual can do when enforcing
her rights is ‘what seems good and right’ to her (p. 9). Ripstein argues for the inade-
quacy of this solution by way of a discussion of vigilantism, and why we should prefer
that public officials perform the task that vigilantes sometimes take upon themselves.
The idea, I take it, is much like the Kantian view about how we need institutions to
make our property rights determinate in a way that is supported by the will of all,
since insisting on one’s rights, on one’s own interpretation of what those rights are,
involves an unacceptable unilateral imposition of one’s will on others.

So, the just enforcement of our rights, in a manner consistent with the will of all,
requires that they be enforced by public institutions, and in particular by public offi-
cers, such as police officers, who act on behalf of us all to protect us all from wrong-
doing. As Ripstein says, they serve and protect. And Ripstein emphasises that public
officials do have positive duties, which private citizens lack. They are required to act
on behalf of everyone, including those who are currently acting wrongly. In effect, this
means that they have a duty of care even to wrongdoers. And this duty of care renders
it not just uncharitable, but morally wrong, for them to use lethal force to avert a
threat when they could do so by incurring the small costs of retreat.

I am again unsure whether I have fully grasped the last step in the argument. Rip-
stein mentions an idea of Malcolm Thorburn’s, that when we enforce our own rights,
we are effectively acting as temporary deputies – public officers, acting on behalf of
the community as a whole, in accordance with the standards set out by the omnilateral
will. This has the appealing implication that, by this route, we would come to bear the
positive duties that attach to those public offices, on which grounds we can be
required to bear costs for the sake of others (which requirements are not grounded in
their rights). But Ripstein views Thorburn’s approach as an instance of a more general
phenomenon – that ‘all enforcement is subject to public law, and so all enforcement is
subject to questions of proportionality’ (p. 14). I don’t understand the purported
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entailment. The preceding discussion claimed that public officials acting to enforce
rights owe positive duties to all their constituents, including the wrongdoers. If private
citizens are not made into temporary public officials when they enforce their rights,
then I don’t see why public law should necessarily endow them with the positive
duties that those officials have when they enforce rights. It would be consistent for the
laws governing self-defence to release self-defenders of the obligation to bear any risk
for the sake of sparing their assailants (perhaps motivated by the view that we have no
positive duties to bear costs for others’ sakes), while at the same time imposing a more
demanding standard on public officials. So I will assume that Ripstein does mean to
endorse something close to Thorburn’s view, that when we enforce our rights we are
adopting the role of public officials, and are constrained by the duties that constrain
holders of public offices. Just as police officers might be required to retreat in order to
spare a wrongful assailant’s life, so can we temporary deputies be required to do,
despite the fact that, as private citizens, nobody else has a right that we bear a cost to
our bodies for the sake of a benefit to them, however large that benefit may be.

This picture of our moral and political lives is appealing. But here’s an alternative pic-
ture. Perhaps it is a little simpler. And I think some other considerations stand in its
favour. The first step is to deny Ripstein’s claim that we have no positive rights. Instead,
our fundamental rights not only determine who is in charge of what, but also who gets
what. At the ground floor, we insist that people have rights, at the very least, to the neces-
sary conditions of their leading a minimally decent life – and that others can be required
to bear costs so that these positive rights are satisfied. In particular situations, this can
translate into a positive right to be rescued from a very serious harm, when another can
do so at little personal cost. We do not have absolute authority over our own bodies. If a
paramedic has to barge me out of the way in order to reach a dying patient, he is permit-
ted to do so. If your life depends just on my reaching out my hand to you, I can be
required to save you – and that duty can be enforced. The basic lesson: when I can rea-
lise a good for others at a reasonable cost to myself, then I am required to do so.

What makes a cost reasonable? This is not simply a question of relative magnitudes
(though magnitudes do matter). Some interests of others, whatever their subjective
importance, have no ‘requiring force’ at all. I am not required to bear any cost to sat-
isfy someone else’s interest in stroking my hair, no matter how keenly felt that interest
is. And sometimes other factors affect which costs one can be required to bear; if I am
responsible for a threat to your life, the sacrifice of my own life to save yours would be
a reasonable cost for me to bear. If you are responsible for the danger to your own
life, then the cost I can be required to bear for your sake is much less.

The distance between this principle and Ripstein’s proportionality constraint on the
use of defensive force is short. I can be required to bear the costs of retreat if they are
reasonable in relation to the benefit this will realise for my assailant, taking all morally
relevant considerations into account. This is just a special case of the care that I owe
all others under all other circumstances. Of course, the fact that my assailant is culpa-
ble has some bearing on the costs I can reasonably be required to bear for his sake.

Notice that I have not mentioned the law yet. Nor is there any need to: the duties
and rights that I have been describing are natural. They would obtain in a state of nat-
ure, in the total absence of institutions. What, then, is the role of the law? I cannot
defend a view here, but here is a sketch: the goal of law is to implement our underly-
ing moral rights and duties in a manner that settles on a single solution to
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coordination problems, and renders our rights and duties precise enough to be justi-
ciable, while acknowledging the inevitability of reasonable disagreement, and the
importance of democratic legitimacy, and diverging from the underlying moral rights
and duties only when their legal implementation would have predictable perverse con-
sequences. The law is a means by which we secure our rights, and enforce our duties
to one another, in a manner that respects the reasonable moral judgements of others.

What of public officials? Of course they are necessary for a state to function. But in
my picture, they do not provide a general model for what may be done in self- and
other-defence. Even if you think that the morality of self-defence is irredeemably
vague, and that the law is necessary to settle on the terms of permissible conduct in a
manner consistent with equal respect for all, this need not entail anything about the
role of public officials. It would simply mean that one is morally required to abide by
the laws governing self-defence, rather than by one’s own interpretation of the under-
lying morality.

Rather than providing the model that private self- and other-defence must follow, I
think the holders of public offices aimed at enforcement typically have additional
duties, over and above what private citizens have. They have obligations that are nec-
essary for the successful functioning of their role, which they voluntarily undertake,
and which are the basis of others’ legitimate expectations.5 In virtue of their role,
police officers (and members of the military) are morally required to bear a greater
degree of cost in order to avoid risk to others – even to culpable attackers. This means
that in some situations, it would be permissible for a private citizen to kill an attacker
in self- or other-defence, but a police officer would be required to retreat. Of course,
in other cases public officers are entitled to use levels of force for purposes that are
not available to private citizens – for example, to apprehend a fleeing criminal. The
lesson is not that public officers are generally more constrained in their use of force
than are private citizens. It is instead that they are required to accept somewhat greater
risks to their own persons for the sake of others than is the case for private citizens,
just as a professional fire-fighter might be morally required to attempt a dangerous res-
cue from a burning building, when that rescue would be morally optional for (even an
equally well-trained) private citizen. This is precisely the wrong model by which to
judge private self- and other-defence.

We now have two pictures – or, better, two sketches. I have not argued for mine;
but nor did Ripstein for his (he supports his case with a number of conceptual claims,
which I will disregard: I doubt whether many interesting normative questions can be
settled by conceptual analysis). Which picture is more appealing? I find the idea that
we have no positive rights, and no positive duties to help others at a reasonable cost to
ourselves, to be deeply implausible. Ripstein’s account also implies that it is never per-
missible to inflict harm on third parties in the course of defending oneself against an
unjust attack – even if I save my life at the cost of merely bruising an innocent bystan-
der.6 This too seems misguided. I also don’t see what motivates the notion that, when
we enforce our own rights, we become temporary deputies. It seems to be a work-
around intended to resolve one of the implausible implications of the lack of duties to
bear costs for others’ sakes in the negative theory of rights. But I think my picture is
much closer to common sense: police officers, soldiers, and so on are, like fire-fight-
ers, required to bear greater risks for the sake of others than are private citizens. This
is one reason why the readiness with which US police officers shoot to kill shocks us
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so much – not only because of the evidence of invidious institutional racism, but also
because we expect police officers to be of more than ‘reasonable firmness’. They
should bear greater risks to their person in order to spare the lives of their charges
than would be the case if they were private citizens. To treat us like temporary depu-
ties when we defend our own lives and others would be to hold us to an excessively
exacting standard, to which we have not consented, on which nobody else’s legitimate
expectations depend, and which is not a necessary condition of the persistence of a
morally important institution. None of the standard justifications for role obligations
applies to temporary deputies.

It is worth ending on a note of conciliation, however. Ripstein is clearly right that
uses of defensive force must be subject to legal oversight and review. And the determi-
nation of necessity and proportionality cannot be simply a matter of the defendant’s
beliefs. Their beliefs must be reasonable, and they must display ‘reasonable self-con-
trol’.7 The existing laws in the US, or at least how they have been interpreted in
recent high profile cases, are clearly insufficiently demanding of self-defenders. And he
is also clearly right that the question of whether I have a right is independent of the
question of what I may do to enforce that right.
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