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Abstract 
The Responsibility Account of permissible killing in war states that only those 
responsible for unjustified threats may be intentionally killed in war. In recent 
papers, Jeff McMahan and B. J. Strawser have defended the Responsibility Account 
against an objection that it leads either towards pacifism, or towards total war, 
depending on how much responsibility is required for liability to be killed. This 
chapter rebuts their counterarguments. 
 
  



Liability and the Ethics of War: A Response to Strawser 
and McMahan  

The Overlap Hypothesis and the Responsibility Dilemma 
Combatants are members of armed forces at war, and non-members who directly 
participate in hostilities. Let us call combatants and noncombatants whose side has 
a just cause j-combatants and j-noncombatants; those without just cause are u-
combatants and u-noncombatants. 1  Many people find the following argument 
plausible: 

1. Barring a lesser-evil justification, in war j-combatants may 
permissibly intentionally kill only people who are liable to be 
intentionally killed. 

2. An individual is liable to be intentionally killed if and only if he is 
a. sufficiently responsible for  
b. a contribution of sufficient magnitude to 
c. an unjustified threat   
d. that is sufficiently serious to make intentionally killing 

him proportionate  
e. and killing him is necessary to avert that threat. 

3. Lesser-evil justifications for intentional killing in war are rare 
enough to be morally insignificant exceptions. 

4. Besides morally insignificant exceptions, in war all u-combatants 
satisfy the criteria in premise 2, and all u-noncombatants do not. 

C. So, besides morally insignificant exceptions, j-combatants may 
permissibly intentionally kill only u-combatants in war. 

The view expressed in premises 1 and 2 is (part of) the Responsibility Account of 
permissible killing in war, as developed by Jeff McMahan, and endorsed, with some 
modifications, by many others.2 Premise 3 is a widely-endorsed corollary of the 
Responsibility Account. Premise 4 is presupposed by anybody who endorses that 
Account, while also advocating something like the principle of noncombatant 
immunity (as most of its adherents do). The idea of a ‘morally insignificant 
exception’ is just that most people agree that there are some combatants who are 
not permissible targets in war, e.g. those wounded and rendered hors de combat, 
while there are some putative noncombatants who are permissible targets, such as 
political leaders who are not members of the armed services, but who are 
responsible for an unjustified war. These sorts of exceptions are insignificant, in the 
sense that they are rare enough not to detract from the commitment to 
noncombatant immunity.  C is a valid inference from the four premises. 

                                                        
1 I call them u-combatants rather than, like McMahan, unjust combatants, because the latter name 
implies precisely what should be left for argument to resolve: that they act impermissibly when they 
use force. 
2 Jeff McMahan, Killing in War (Oxford: Oxford University Press, 2009). McMahan’s allies include 
Lionel Mcpherson, 'Innocence and Responsibility in War', Canadian Journal of Philosophy, 34/4 (2004), 
485-506; Cecile Fabre, 'Guns, Food, and Liability to Attack in War', Ethics, 120/1 (2009), 36-63; Gerhard 
Øverland, 'Killing Civilians', European Journal of Philosophy, 13/3 (2005), 345-63; David Rodin, 'The 
Moral Inequality of Soldiers: Why Jus in Bello Asymmetry Is Half Right', in David Rodin and Henry 
Shue (eds.), Just and Unjust Warriors: The Moral and Legal Status of Soldiers (Oxford: Oxford 
University Press, 2008), 44-68 



In an earlier paper, I argued against the Responsibility Account, by asking 
what followed if 4 proved false.3 I defended the Overlap Hypothesis: a morally 
significant number of combatants and noncombatants satisfy the criteria for 
liability to at least the same degree. This Hypothesis is consistent with most 
combatants being liable, and most noncombatants not. It supposes only that the 
overlap is morally significant—that the exceptions to the rule cannot be brushed 
aside. It implies that, on the Responsibility Account, either many u-noncombatants 
will be liable to be intentionally killed, or, if we raise the threshold for liability to 
exclude them, many u-combatants will also not be liable. Neither implication is 
attractive. The first would mean that j-combatants need not respect noncombatant 
immunity; the second would mean they must at least sometimes discriminate 
between liable and nonliable u-combatants.4 I argued that it is not possible in 
practice for j-combatants to discriminate between liable and nonliable u-
combatants (when they have to do so). I concluded that, if they could fight 
permissibly only if they discriminate between liable and nonliable u-combatants, 
they would not be able to permissibly fight in a significant range of otherwise (and 
apparently all things considered) justified wars. I called this the ‘responsibility 
dilemma’, and (perhaps too polemically) called the first horn the ‘total war 
objection’ and the second horn the ‘contingent pacifist objection’.  

Jeff McMahan and Bradley Strawser have recently defended the 
Responsibility Account against this dilemma.5 Their counterarguments fall into 
two groups: denials of the Overlap Hypothesis, and denials that, even if the 
Hypothesis were true, it implies the dilemma. In this paper I rebut their 
counterarguments. Although I will focus on the second strategy, and in particular 
on their responses to the contingent pacifist objection, it is worth briefly 
commenting on their arguments against the Overlap Hypothesis.  

Rejecting the Overlap Hypothesis  
The Overlap Hypothesis is an empirical hypothesis about the responsibilities and 
contributions of two very large and heterogeneous classes: combatants and 
noncombatants. 6  For the Hypothesis to be false, there must be no morally 
significant overlap between these two classes with respect to the bases of liability. 
And yet both Strawser and McMahan focus only on the easy cases, as though it 
were enough to show that most combatants are more obviously liable than most 
noncombatants (which the Hypothesis need not deny). Strawser, for example, 
restricts his discussion of combatants’ responsibilities to those who are ‘actively 
engaged in killing other people’ (539), and describes noncombatants, as a class, as 
making no more than a ‘watered-down’, ‘negligible’ contribution to war efforts (539). 
McMahan likewise talks down the responsibilities of noncombatants, and talks up 
those of combatants—he considers it morally significant that noncombatants’ 
contributions are invariably not necessary to bring about the outcome that 
unjustified threats are realised (550), but ignores the likelihood that, for many 
                                                        
3 Seth Lazar, 'The Responsibility Dilemma for Killing in War: A Review Essay', Philosophy & Public 
Affairs, 38/2 (2010), 180-213 
4 This is consistent with it sometimes being easy to discriminate, perhaps when attacking a cadre of 
senior military leaders.  
5 Jeff McMahan, 'Who Is Morally Liable to Be Killed in War?', Analysis, 71/3 (2011), 544-59; Bradley Jay 
Strawser, 'Walking the Tightrope of Just War', Analysis, 71/3 (2011), 533-44 References in page 
numbers in the text are to these two papers. 
6 This very heterogeneity offers I think prima facie support for the Overlap Hypothesis—it would be 
a remarkable coincidence if it were false. 



combatants, just the same is true. Neither gives serious attention to the many 
combatants who are killed in war without ever either posing a threat themselves, or 
contributing in more than a negligible, non-necessary way to threats posed by 
others (including that posed by their state). Likewise, neither considers the 
noncombatants whose contributions go beyond the everyday—contractors and 
workers who supply the military with weapons and other materiel, financiers who 
buy government bonds that fund the conflict, public figures who beat the drum for 
war, politicians who provide the vital votes, and so on. There is also something 
inherently troubling about a view which allows noncombatants to outsource not 
only the prudential, but also the moral costs of war to their standing armies.7 On 
this view, despite the fact that in modern liberal democracies, our armed forces are 
subject to civilian control, and are used as a means for the polity to achieve shared 
ends, somehow only the soldiers bear responsibility for their wars, not the civilians 
whom they serve. 

However, although I find McMahan and Strawser’s speculation 
unconvincing—that is not really the point. 8  Without detailed empirical 
examination of actual cases, the Hypothesis remains just that, and speculation 
cannot be conclusive. Nonetheless, the Hypothesis is plausible enough, and it is 
quite valid to ask what an account of the ethics of war would imply if the 
Hypothesis were true. The real action, then, is in their denials that the 
responsibility dilemma follows from the Overlap Hypothesis. For reasons of space, 
I focus on their responses to the contingent pacifist objection, but I will return to 
the total war objection at the end. 

Rejecting the Contingent Pacifist Objection 

The Analogy with Self-Defence 
Strawser focuses on my argument that, if j-combatants had to discriminate between 
liable and nonliable u-combatants, then it would be impossible for them to fight 
otherwise justified wars. His counterargument is quite simple. Even if j-combatants 
face severe uncertainty over whether their adversaries are liable to be intentionally 
killed, that does not distinguish them from individual self-defenders. In individual 
self-defence, there is also often uncertainty about the liability of one’s target, and 
yet nobody would claim that it is impossible to justifiably kill in self-defence. Why 
then do I suggest that it is impossible for j-combatants to fight justified wars if they 
too must discriminate in a situation of uncertainty? After all, the difference 
between the uncertainty faced by j-combatants and that faced by individual self-
defenders is one of degree only, not of kind. 

This counterargument ultimately has a plausible conclusion, albeit not one 
that much undermines the contingent pacifist objection. However, along the way 
there are some false steps. For example, critics of the Responsibility Account 

                                                        
7 On the outsourcing of the costs of war, see Cheyney Ryan, The Chickenhawk Syndrome: War, 
Sacrifice, and Personal Responsibility (London: Rowman & Littlefield, 2009). 
8  Both Strawser and McMahan further speculate that attacks on noncombatants (but not 
combatants) will not be effective, and so will not satisfy the necessity criterion of liability. Neither 
offers an analysis of that criterion, or any evidence, to support their claim. For attempts to do both 
see my Seth Lazar, 'Necessity and Non-Combatant Immunity', Review of International Studies, 40/01 
(2014a), 53-76; Seth Lazar, 'Necessity in Self-Defense and War', Philosophy & Public Affairs, 40/1 (2012b), 
3-44. 



precisely reject the assumption that norms of killing in war are merely applied 
norms of self-defence, so simply taking this position to be self-evident is somewhat 
question-begging.9 Moreover, the purported analogy is false in this case. While a 
self-defender might not know that his attacker is liable, many j-combatants do 
know that they will intentionally kill some nonliable u-combatants. This is a 
relevant disanalogy, which effectively vitiates the argument.  

The key difference is that, unless you’re very unlucky, it’s unlikely that in 
your life you’ll have to resort to lethal self-defence even once. So even if you are 
uncertain whether this person is liable to be killed, as long as the probability of 
liability is relatively high, you’re not taking too much of a risk. But war is not like 
this. Combatants who kill may have to kill many people. Even if the risk each time 
is the same as in a case of individual self-defence, these risks mount up. Suppose 
the probability, for each person you kill, that she is liable to be killed is 90%. In a 
one-off case of self-defence, the 10% risk of killing an innocent person is tolerable. 
But suppose a combatant must kill ten such people. Then there’s more than a 65% 
probability of killing at least one innocent person along the way. Taking all the 
killing that occurs in war into account, it’s statistically certain that some u-
combatants will intentionally kill some people who turn out not to be liable. This is 
not the case in self-defence, so the fact that we think it can be subjectively 
permissible to use lethal force in one-off cases of self-defence despite our 
uncertainty is basically irrelevant to the permissibility of doing so in war. 

Additionally, Strawser makes much of the claim that the difference in 
uncertainty between j-combatants and self-defenders is one of degree only, not of 
kind. But what does he mean by this? Presumably where uncertainty is concerned, 
a difference in kind is like that between uncertainty with some degree of credence, 
and uncertainty with no credence either way. Do j-combatants but not self-
defenders confront this sort of radical uncertainty? Perhaps: when using artillery or 
aerial strikes, where they aim at coordinates, not individuals, they may have no 
justified credence over the liability of those they will kill.10 In fact, I think there is a 
difference of kind between combatants and self-defenders, when it comes to their 
uncertainty: as we have just noted, combatants know that some of the people they 
intentionally kill will not be liable, they just don’t know which ones; for self-
defenders, it’s possible that they will not kill any innocent people. This is a 
difference in kind, not only degree, and it supports my argument. 

But even if the difference is of degree only, not of kind, would that be 
enough to show that our intuitions about the permissibility of self-defence in 
situations of uncertainty should be extended to the case of killing in war? Strawser 
focuses on my claim that, for j-combatants, fighting discriminately is impossible. 
But what should we mean by possibility here? Clearly the relevant sense is not 
logical possibility, or metaphysical possibility. Practical possibility is what matters. 
This might best be analysed as ‘sufficient probability of success, conditional on 

                                                        
9  See especially Seth Lazar, 'National Defence, Self-Defence, and the Problem of Political 
Aggression', in Seth Lazar and Cecile Fabre (eds.), The Morality of Defensive War (Oxford: Oxford 
University Press, 2014b), 11-39. 
10 Strawser observes that warfare is moving away from ‘dumb’ weaponry towards smart bombs. This 
may be true but 1) Precision guided munitions (PGMs) are still aimed at coordinates, not always at 
individuals (by contrast with targeted killing by Uninhabited Aerial Vehicles); 2) This trend towards 
smart bombs applies only in rich liberal democracies like the US and Israel; 3) These states continue 
to use large amounts of ‘dumb’ munitions—in the first month of the US invasion of Iraq in 2003, for 
example, 20,000 PGMs were used, but so were 10,000 conventional weapons, and 240,000 cluster 
bombs, which are about as dumb as you get. Mark Forbes, ''Dumb' Bombs Used to Topple Saddam', 
The Age (updated June 3) <http://www.theage.com.au/articles/2003/06/06/1054406130502.html>. 



trying’.11 It is possible for j-combatants or self-defenders to fight discriminately, if 
there is a sufficient probability of their successfully doing so, should they try. Now, 
a difference in degree of uncertainty can affect the respective probabilities of 
combatants and self-defenders successfully fighting discriminately. It is therefore 
(logically) possible that fighting discriminately could be practically impossible for j-
combatants, but practically possible for self-defenders. 

However, setting aside these problems with Strawser’s counterargument, he 
is right that the contingent pacifist objection was, in its original formulation, 
overstated. That objection need argue only that some wars which we believe 
justified to fight would be ruled out, if j-combatants had to distinguish between 
liable and nonliable u-combatants, and kill only the liable ones. It need not argue 
that the Responsibility Account leads to contingent pacifism as such (though other 
supporting arguments might push in that direction).12 The argument from self-
defence is ineffective against this more cautious, but still serious objection. 

Three Modifications of the Responsibility Account 
McMahan’s reply to the contingent pacifist objection includes three modifications 
of the Responsibility Account. The first expands the bases of liability, arguing that 
u-combatants who do not contribute to unjustified threats can be liable in virtue of 
threats they would pose ‘rather than allow themselves or their comrades to be killed’ 
(548). This expansion of liability is based on faulty reasoning, and can be swiftly 
dismissed.  

Suppose u-combatant B will pose threat TB only if he is attacked, when he 
will defend himself.13 B can be liable in virtue of potentially posing threat TB only if 
TB is unjustified. Assuming that B uses only the force that is necessary and 
proportionate to averting the threat to his life, and assuming that he targets only 
those who are responsible for those threats, then according to the Responsibility 
Account posing TB in self-defence is unjustified if and only if B is defending himself 
against a justified threat. For B to be liable to be killed by j-combatant A, then, it 
must be the case that B would have, in future, defended himself against a justified 
threat had A not attacked him first. But this simply means that A is justified in 
killing B just in case some other person, C, would be justified in killing B in the 
future. This merely pushes back the question of whether B may permissibly be 
killed, without answering it. The mere fact that B would pose threats in self-defence 
cannot justify initiating an attack against him, without presupposing that the 
attacks against which he would defend himself—like the attack by A—are 
themselves justified, hence presupposing precisely the proposition that the 
argument is supposed to prove. 

McMahan’s second proposal moves in the opposite direction, narrowing the 
bases of liability. Contra the Responsibility Account, j-combatants who are 
responsible for objectively unjustified threats are not liable to be killed, provided 

                                                        
11 This is Nic Southwood and Geoff Brennan’s analysis of feasibility, but it seems equally apposite for 
practical possibility. Nicholas Southwood and Geoff Brennan, 'Feasibility in Action and Attitude', in 
T. Rønnow- Rasmussen et al. (eds.), Homage À Wlodek: Philosophical Papers Dedicated to Wlodek 
Rabinowicz (www.fil.lu.se/homageawlodeck, 2007). 
12 See Seth Lazar, 'Morality & Law of War', in Andrei Marmor (ed.), Companion to Philosophy of Law 
(New York: Routledge, 2012a), 364-79. 
13 For simplicity, I am focusing on a case of pure self-defence, but the argument works just the same 
if B is defending himself and his colleagues.  



their target is responsible for making it reasonable for the j-combatants to believe 
that their use of force is permissible (556). 

Not only does this look like an ad hoc exception to McMahan’s general view 
that excuses grounded in reasonable mistake cannot defeat liability (e.g. 549); but it 
does not resolve, and in fact exacerbates the contingent pacifist objection. Even if 
McMahan is right, and j-combatants are not liable for attacking apparent 
threateners, if those attacks remain objectively impermissible then the contingent 
pacifist objection stands (at least in the weakened form just mentioned). Moreover, 
this argument would remove still more u-combatants from liability. In many 
typical conflicts, combatants on either side have as much reason as the other to 
believe their side justified. As such, u-combatants and j-combatants alike will 
appear to be responsible for unjustified threats. And combatants on either side are 
equally responsible for those appearances—usually all that differentiates them is 
that, sometimes, one side has the good fortune to in fact be in the right. On 
McMahan’s proposal, then, u-combatants who use lethal force against j-
combatants who appear responsible for unjustified threats are not liable to be 
killed, in virtue of the j-combatants’ being responsible for that appearance. And the 
more nonliable u-combatants there are, the harder it is for j-combatants to fight 
discriminately. 

Much the same response applies to Strawser's adaptation of the 
Responsibility Account in response to the contingent pacifist objection (538). He 
thinks that j-combatants who use force permissibly, relative to the available 
evidence, cannot be liable even if they are ultimately responsible for objectively 
unjustified threats. I have some sympathy with Strawser’s view, but it is little use to 
advocates of the Responsibility Account, since it would apply for u-combatants as 
much as for j-combatants and, like McMahan’s move, would increase the number 
of u-combatants who are not liable to be killed.   

In a similar vein, McMahan argues that u-combatants who are responsible 
for making it reasonable for j-combatants to believe that they are liable to be killed 
can themselves be liable, just in virtue of that fact. In response: this looks like 
bootstrapping. Someone who is not objectively liable to be killed on standard 
grounds becomes objectively liable in virtue of making it reasonable for others to 
believe that she is objectively liable on standard grounds. It’s hard to see why my 
mistaken belief that you are liable on standard grounds should be relevant to 
whether you retain or lose your right to life. It might affect what it is subjectively 
permissible for me to do, given my uncertainty, but I see no reason to think it 
should affect your objective moral status.  

Second, even if we grant that one can become liable merely in virtue of 
responsibility for someone believing that you responsibly pose an unjust threat, 
rather than just in virtue of responsibility for posing an unjust threat, the kind of 
responsibility required would surely have to be greater in the former case than the 
latter. Perhaps McMahan is right, and innocent responsibility for an unjust threat 
can ground liability to be killed. But innocent responsibility for someone else's 
belief that you pose an unjust threat? How can that warrant losing your right to life? 
One way to support this intuition is to note that the just combatants are obviously 
also responsible for their own beliefs, indeed, many people might be innocently 
responsible for the just combatants forming their belief that these people are liable 
to be killed. Which of those responsible contributions to belief should be singled 
out as one that grounds liability to be killed? Surely only those that are in some way 
faulty—reckless, negligent or otherwise culpable. And since—as McMahan 
agrees—u-combatants are often not culpable for their presence on the battlefield, 



they are not sufficiently responsible for the j-combatants’ reasonably believing that 
they are liable, for them to be liable.  

Third, if merely being innocently responsible for someone else’s reasonable 
belief that you are liable on standard grounds is enough to render you liable to be 
killed, then many j-combatants will be liable as well, since it is usually reasonable 
to believe that j-combatants are fighting unjustly, since most wars are unjust, so j-
combatants are also innocently responsible for others’ reasonable belief that they 
are liable on standard grounds. 

Fourth, in practice I suspect that almost all actual combatants believe that 
all combatants, of any kind, are liable to be killed because they almost all think that 
the laws of war determine who is a permissible target. Therefore anyone who 
voluntarily presents themselves as a combatant is responsible for others believing 
that they are liable to be killed. Moreover we must surely regard this belief as 
reasonable, since whether or not we think the laws of war accurately track morality, 
we can hardly think it unreasonable to believe that they do so. In effect, then, this 
argument of McMahan’s opens the door to a total vindication of the moral equality 
of combatants. The right response, I think, is to abandon the idea that 
responsibility for others’ beliefs can make one objectively liable to be killed. 
 

A Shift to Lesser Evil Justification  
McMahan’s last response to the contingent pacifist objection is perhaps the most 
interesting. He argues that when j-combatants kill nonliable u-combatants, 
believing them liable, they do not breach the prohibition on intentionally killing 
the nonliable, but instead inflict ‘collateral damage’, a ‘foreseeable but unintended 
effect of the effort to kill those who are liable’ (557). Thus j-combatants need not 
discriminate between liable and nonliable u-combatants. 

This argument initially invites scepticism. When j-combatant A aims at 
nonliable u-combatant B, and shoots him in the head, then he has intentionally 
killed a person who was not liable. Surely the Responsibility Account should rule 
out just this sort of killing. But McMahan observes that, though A intentionally kills 
B, who was not liable, he can deny that he intentionally killed a nonliable person, 
in the morally relevant sense. Unfortunately he develops this position through a 
series of examples, rather than by analysing intentions and explaining why they 
matter. Even if one agrees with his intuitive assessment of the examples, other 
reasons besides the analogy with collateral killing might explain that agreement. In 
fact, closer examination shows that A’s action emphatically cannot be assimilated 
to collateral harm.  

A intentionally kills B; he does not intentionally kill a nonliable person. 
McMahan assumes that only the second description is morally salient. I think this 
is a mistake. A knew there was a chance that B was not liable, and nonetheless 
intended to kill him. The best description, then, is that A intentionally killed B, who 
he believed with credence X to be liable. One advantage of this description is that, 
unlike McMahan’s, it can make sense of the idea that A intentionally killed B by 
mistake (McMahan’s cannot, because if it was a mistake, then it was not 
intentional). 

I agree with McMahan that A’s beliefs can affect the permissibility of his 
resulting act.14 However, we cannot reach that conclusion without acknowledging 

                                                        
14 See Seth Lazar, 'Risky Killing and the Ethics of War ', Ethics, Forthcoming (2015). 



some objections that McMahan ignores. Moreover, even if these objections could 
be overcome, the implications for the Responsibility Account are less salutary than 
McMahan believes. 

The first objection is that A’s beliefs are relevant to evaluating his 
culpability, but not to the permissibility of his action. If A made a mistake, then that 
might ground an excuse, but it cannot make an objectively unjustified act 
permissible. Though I do not endorse this objection, it is troubling for McMahan, 
since it is one he uses himself.15  

Second, this approach obscures typical judgments about moral risk. When 
deciding whether to use lethal force against others, advocates of the Responsibility 
Account typically think that defenders must be near-certain that their targets are 
liable, because it would be so wrongful to intentionally harm a nonliable person 
(e.g. 549). But if they believe that their targets are liable, on this view, then killing 
them is less serious. This weakens the case for demanding certainty about liability.  

Third: which beliefs and intentions matter? Those A actually had, or the 
intentions/beliefs that a reasonable person in A’s position would have, given the 
available evidence? The first option is unattractive. Suppose A’s belief that B is 
liable is completely unwarranted, like McMahan’s terrorist who believes a child 
liable. This is like if A intended only to scare B with the loud noise of his gun, not to 
kill him. These sorts of unreasonable intentions do not seem to mitigate the 
wrongdoing involved in the killing.  

We could move to a more hypothetical standard, arguing that any 
reasonable person would know that a child could not be liable, and that if you fire a 
gun at someone’s head you’ll do more than give them tinnitus. But why should 
these hypothetical beliefs and intentions affect the permissibility of these actions? 
Presumably we care about the actor’s intentions because they express an attitude to 
the victim, which can affect our judgment of the act itself. But the agent’s attitude is 
surely not expressed in intentions that he explicitly does not have. 

McMahan’s analysis of the terrorist case is little use here. He distinguishes 
between a terrorist, who makes an unreasonable mistake about the child victim’s 
moral status, and a j-combatant, who makes a mistake about the identity of the u-
combatant that he kills (believing him to be one of the liable ones, when he is not). 
The putative difference between status and identity is just an artefact of the 
example. Since we assume no child could be liable, the terrorist’s mistake is 
particularly unreasonable. However, suppose the terrorist attacks an adult who 
could, in principle, be liable. Then the distinction between status and identity fades 
away: some adults are liable, he just gets the wrong one, just like the j-combatant. 

Even if these objections can be resolved, the result is not a vindication of the 
Responsibility Account, but a serious modification of it, providing considerably 
more scope for lesser evil justifications. Even if A’s beliefs diminish the wrongdoing 
involved in intentionally killing nonliable B somewhat, the act remains wrong, and 
must be overridden by strong countervailing reasons. This should alert us to a 
more general phenomenon: not all intentional killings of the nonliable are equally 
wrongful. Some are especially egregious—for example, intentionally killing 
someone you know not to be liable, for no reason at all, or to bring about some 
outcome that you know to be unjustified. Others are less wrongful, such as killing 
someone who you believe to be liable, in order to achieve an outcome that you 
believe justified. Some fall between these extremes, such as killing someone you 
believe not to be liable, to achieve an outcome that you believe justified. Many 
considerations can affect the wrongdoing involved in intentionally killing the 
                                                        
15 E.g. McMahan, Killing in War: 61-4. 



nonliable; part of the problem with the Responsibility Account is that it occludes 
those considerations, and confines our attention to one, responsibility. 
Complementing the Responsibility Account with greater scope for lesser evil 
justification allows attention to the full range of relevant considerations. And it 
diverts us from the impossible ideal of the Responsibility Account—justified wars 
in which j-combatants intentionally kill only those who are liable to that fate. 

Conclusion: ‘Fit’ and Noncombatant Immunity 
If we want to avoid the ‘total war’ horn of the responsibility dilemma, then we had 
better combine this last argument with a high liability threshold—one that requires 
either a significant contribution to unjustified threats, or culpability for a lesser 
contribution. If minimal responsibility for a slight contribution to unjustified 
threats is sufficient for liability, then j-combatants can justify intentional attacks at 
least on adult u-noncombatants by arguing that they believe them to be liable.  

This raises a fundamental problem with the Responsibility Account, the 
real weakness that the responsibility dilemma was supposed to drive against. There 
is a contradiction between two different approaches to liability in war. The first 
states that, when necessity demands it, even small differences in responsibility can 
ground the attribution of liability, regardless of the fit between a person and his 
fate. Since in modern states there is no denying that many noncombatants are 
responsible for small contributions to the wars their governments fight, this  view is 
straightforwardly inconsistent with endorsing the principle of noncombatant 
immunity. It is also independently implausible: minimal responsibility for minor 
contributions to unjustified threats is not an adequate basis to lose the protection of 
one’s right to life. If we reject this view, and its implications for the protection of 
noncombatants, then we must believe that there should be some degree of fit 
between a person’s degree of responsibility and/or contribution to unjustified 
threats, and the fate of being liable to be killed. He should be culpable, for example, 
or if not culpable should pose an imminent and serious threat. But if we endorse 
this view, if we care about fit, then surely we must concede that for at least a 
significant number of combatants whom we kill in war, there is no plausible fit 
between their contribution or responsibility, and the fate that they suffer. Many of 
them are morally innocent; many do not pose or otherwise significantly contribute 
to imminent and serious threats. Killing them is unjust; their rights are violated. If 
warfare is to be justified, some countervailing considerations must override that 
injustice. If we were permitted to fight only wars in which we intentionally kill only 
the liable, we would not be permitted to fight many wars that are intuitively 
justified. Neither Strawser nor McMahan offers a way out of this dilemma. Either 
you care about fit, in which case you cannot plausibly affirm that the suffering 
inflicted on combatants fits their degree of responsibility or contribution. Or you 
don’t care about fit, in which case you cannot plausibly deny that many 
noncombatants will be liable.  


