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LAZAR - War's Endings and the Structure of Just War Theory 
 
1. Introduction 
 The messy and drawn-out conclusions to the recent wars in Iraq and Afghanistan have 
forced philosophers to consider a dimension of war's morality that they had largely ignored. 
Most just war theory focuses on jus ad bellum and jus in bello—justice in the resort to war, and 
its prosecution respectively. In the last decade, jus post bellum has been added, focusing on the 
aftermath of war.1 But in recent work David Rodin and Darrell Moellendorf have argued that this 
tripartite division is not exhaustive: we need a fourth category, governing the termination of 
conflict. Moellendorf calls this jus ex bello, Rodin jus terminatio (I will follow Moellendorf).2 In 
Rodin's formulation, jus ad bellum governs the transition from peace to war and jus in bello 
governs conduct in war; while jus ex bello governs the transition from war to peace, and jus post 
bellum governs conduct in the post-war peace.3  

This paper presents two responses to this valuable rethinking of the structure of just war 
theory. First, it examines the function of these Latinate prepositional subcategories, arguing that 
while they play a useful heuristic role, to understand the morality of war we need to deploy 
deeper and subtler distinctions. Second, it draws attention to an under-theorised aspect of the 
morality of war, which is particularly but not exclusively salient for war's endings: the role of 
negotiation in armed conflict.  
 
2. The Structure of Just War Theory 
 Just war theory in the western tradition has, over the course of a long and complex 
history, come to rest on a set of principles purported to govern the initiation and conduct of 
wars. The standard ad bellum principles are just cause, last resort, proportionality, reasonable 
prospects of success, legitimate authority, public declaration and right intention; the in bello 
principles are necessity, proportionality and distinction.4 Both the distinction between ad bellum 
and in bello, and each of these specific principles, have deep roots in just war theory's history, 
and they dominate contemporary popular thinking about the morality of war (especially in public 
political discourse, and in theological pronouncements on war's morality).5  

                                                
1 See, for example, Gary J. Bass, 'Jus Post Bellum', Philosophy and Public Affairs, 32/4 (2004), 384-412; 
Brian Orend, 'Jus Post Bellum', Journal of Social Philosophy, 31/1 (2000), 117-137; Carsten Stahn and 
Jann K. Kleffner, Jus Post Bellum: Towards a Law of Transition from Conflict to Peace (The Hague: 
T.M.C. Asser Press, 2008). 
2 D. Moellendorf, 'Justice and the Assignment of the Intergenerational Costs of Climate Change', Journal 
of Social Philosophy, 40/2 (2009), 204-224; David Rodin, 'Two Emerging Issues of Jus Post Bellum: War 
Termination and the Liability of Soldiers for Crimes of Aggression', in Carsten Stahn and Jann K. Kleffner 
(eds.), Jus Post Bellum: Towards a Law of Transition from Conflict to Peace (The Hague: T.M.C. Asser 
Press, 2008), 53-76. 
3 David Rodin, 'Ending War', Ethics & International Affairs, 25/03 (2011), 359-367: 359-360. 
4 For an orthodox reading, see A. J. Coates, The Ethics of War (Manchester: Manchester University 
Press, 1997). For the history, Gregory M. Reichberg, Henrik Syse, and Endre Begby, The Ethics of War: 
Classic and Contemporary Readings (Oxford: Blackwell, 2006). 
5 See, for example, Edward M. Kennedy, 'Statement of Senator Edward M. Kennedy on Iraq', 
Congressional Record - Senate, 153/14 (July 17, 2007), 19290-19292. Also available at 
http://www.democraticunderground.com/discuss/duboard.php?az=view_all&address=389x1412463 
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Analytical philosophers working on just war theory have, over the last twenty years, 
subjected this simple orthodoxy to radical scrutiny.6 This has included normative challenges—
such as disputing the view that in bello judgments can be made without reference to ad bellum 
standards, and questioning the validity of some candidate principles. It has also made possible 
an underlying structural challenge—that the principles governing resort to war apply throughout 
a conflict, such that each day that we take up arms, we must be sure that the ad bellum 
principles are satisfied. Even combatants whose side resorted to war justifiably might be 
contributing to an unjustified phase of their conflict, or to securing an unjustified objective.  

Surprisingly, however, this implicit structural challenge has not translated into a wholesale 
critique or rejection of the categories of traditional just war theory. We still divide our analyses 
into discussions of jus ad bellum and jus in bello, and we still commonly deploy the traditional 
principles—even when they have been convincingly demonstrated to collapse into one another. 
There is an analytical inertia which ties us to this conceptual map, despite the many ways in 
which its shortcomings have been revealed.  

One symptom of this inertia is that instead of subjecting the established categories to 
sustained critique and revision, we supplement their shortcomings by conceiving new categories 
on the same model. This is most noticeable in the literature on jus post bellum, in which 
philosophers commonly set about identifying principles analogous to those of jus ad bellum and 
jus in bello, to govern the aftermath of conflict.7 And it is also a feature of the new literature on 
jus ex bello.  

My goal in this section is not to criticise specific formulations of jus ad bellum, jus in bello, 
jus ex bello or jus post bellum. It is instead to push back against that conceptual inertia, and 
advance the revisionist project of the analytical turn, by asking just what philosophical purpose 
these categories serve—and whether there are any other distinctions to be drawn in the morality 
of war, which might be philosophically more significant. 
 

My first proposal is that we should explicitly affirm that the categories of ad/in/ex/post are 
merely useful heuristic devices for directing our attention to a specific subject matter: they do 
not identify normatively significant and distinct sets of principles. To some degree, the category 
of just war theory itself is the same: it directs our attention to evaluating the morality of a 
particular human practice, warfare. One way to think about the morality of war is to divide it up 
into sub-practices, and ask about the morality of each of those; and dividing the practice of 
warfare into sub-practices of initiating, fighting, and ending wars is a logical approach.8 Of 
course, we could just as well divide up armed conflicts into different sub-practices—for example 
attack and defence; ceasefires and deterrence; direct attack and diversions. But initiation, 
conduct, and ending form a jointly exhaustive triad, and they are sufficiently distinct from one 
another that we cannot infer conclusions about one sub-practice from facts about the others. A 
war's being permissibly initiated, for example, does not entail it will be permissibly fought or 
ended; nor does impermissibility at the outset entail wrongdoing in prosecution and termination.9 

                                                
6 See especially Cecile Fabre, Cosmopolitan War (Oxford: Oxford University Press, 2012); Jeff McMahan, 
Killing in War (Oxford: Oxford University Press, 2009); David Rodin, War and Self-Defense (Oxford: 
Clarendon Press, 2002). 
7 E.g. Orend, 'Jus Post Bellum'.  
8 My own view is that the aftermath of warfare takes us beyond the scope of just war theory proper—
indeed that it is wrong to look at war's aftermath through the just war theory lens—but nothing rests on 
that here. 
9 Some recent theorists of war's morality might initially dispute the latter observation—much of the 
revisionist critique of Walzerian just war theory has been construed as an assault on just this thesis of the 
independence of prosecution from initiation (in Walzer's terms, one can fight an unjust war justly). 
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Practitioners and policy-makers forced to consider the morality of an actual or potential war 
must clearly consider whether each of these sub-practices is permissible; and if they permissibly 
initiate, fight, and end their war, they can surely say that their war as a whole was permissible.  

However, in the interests of avoiding conceptual confusion, the ad/in/ex triad should have 
no more substantive role in our account of war's morality. The principles governing initiation, 
conduct, or ending are not unique to their respective phase; nor do the contexts of starting, 
fighting or ending wars give different valence or weights to principles that apply in other 
contexts.10 This should be uncontroversial for most contemporary analytical just war theorists. 
What we need to do now is to ask whether there are any more useful divisions that can be 
drawn in the just war landscape—ways of organising our thinking that can shed more light than 
can a simple heuristic checklist. In particular, it will help to separate out conceptual distinctions 
that might otherwise be subsumed under the ad bellum/in bello distinction, but which are better 
considered independently. The first concerns the level of analysis at which we operate; the 
second is a contrast between different kinds of moral reason. I will discuss each in turn.  

 
 Let us stipulatively define warfare as mass conflict in which at least one side is an 
organised collective. This definition has two important features: first, its assumption that for 
conflict to count as war, it must pass a threshold of magnitude; second, its claim that at least 
one belligerent in war is an organised collective. This does not presuppose some controversial 
account of collective agency, or falsely imply that only states can fight wars. Instead it simply 
contrasts warfare and the conflict one might find in a Hobbesian state of nature, among 
disorganised aggregates of individuals—a 'war' of all against all. This is a descriptively different 
phenomenon, and we do well not to assume that the principles governing Hobbesian anarchy 
are the same as those relevant to war proper. 

Warfare's scale, and the organised, collective nature of at least some of the participants, 
are such that there is a stark division between the capacities of participating agents. Only a 
select cadre of political and military leaders have the power to determine whether a war as a 
whole will be initiated, fought, and ended. Subordinate commanders and individual combatants 
have the power to determine whether they participate, and perhaps whether those under their 
command participate, but they can do little to influence whether the war as a whole begins, 
continues, or ends. 

This means we should apply our just war principles at two distinct levels of analysis. First, 
we can consider the war as a whole, as political and military leaders think of it, when deciding 
whether to initiate/continue/end a war.11 Second, we can think of the actions and operations that 
constitute the war, as their relevant agents must think of them, given that they have the power 
only to control their own participation, and perhaps those under their command. Notice that 
political and military leaders will also have to make decisions about their own participation, and 
indeed about individual actions and operations. The difference is that they also get to make 

                                                                                                                                                       
However, few would deny that combatants in a war that was impermissibly initiated can sometimes find 
themselves contributing to a subsidiary just cause, such that they are prosecuting the war permissibly. 
See Fabre, Cosmopolitan War; McMahan, Killing in War; David Rodin and Henry Shue, 'Introduction', in 
David Rodin and Henry Shue (eds.), Just and Unjust Warriors: The Moral and Legal Status of Soldiers 
(Oxford: Oxford University Press, 2008); Michael Walzer, Just and Unjust Wars: A Moral Argument with 
Historical Illustrations (New York: Basic Books, 2006). 
10 In this respect, jus ad bellum/in bello/ex bello may be different from just war theory, which one might 
think both engages unique moral principles, and gives its own valence and weight to principles that do 
apply outside of war. Showing this is a substantial project in its own right, however.  
11 Notice that 'the war as a whole' refers only to the war effort as pursued by one belligerent. It does not 
mean the war as a whole, including the war efforts of all belligerent parties. 
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decisions governing the war as a whole. Notice also that the ability to make decisions governing 
the war as a whole is not simply attached to some office, but rather is contextually dependent. 
Situations might arise where some subordinate commander (or even, less plausibly, some 
individual combatant) can make a decision which decides the fate of the war as a whole. In such 
cases while their rank might declare them subordinate, the circumstances render them more 
powerful than their purported leaders. 

We can synecdochically label these different levels of analysis Command Ethics and 
Combatant Ethics, respectively. Command Ethics governs the morality of war as a whole, 
Combatant Ethics governs the morality of specific actions and operations within the war. 
Command Ethics governs the war as a whole in two distinct senses. First, it can mean the 
whole war effort, construed in a forward-looking, or prospective sense, at a given point in time. 
This covers when political and military leaders must decide, at some given point in time, 
whether to initiate, continue, or end a war as a whole. But the 'war as a whole' can also mean 
the whole war, construed diachronically from start to end. Thus we might say that, at some 
given point in the conflict, the political and military leaders of one belligerent were prospectively 
justified in fighting at the bar of Command Ethics, but that their war as a whole, construed from 
start to end from the perspective of history, was morally wrong. In this paper I focus on the 
synchronic sense of Command Ethics; the perspective of history is not, I think, as practically 
relevant.12 

It might be tempting to use the ad bellum/in bello distinction to capture the same basic 
divide between analysis of the war as a whole and of individual actions and operations that 
compose it. But although it is undoubtedly convenient to repurpose existing labels in this way, it 
is nonetheless conceptually confused. First, we cannot reduce the question of resort to war to 
the domain of Command Ethics. Each subordinate commander and individual combatant must 
also consider whether his own resort to war is justified—this is one of the central insights of 
revisionist just war theory.13 Second, we should not confine Command Ethics to focusing only 
on the resort to war. This is the key insight of theorists of jus ex bello, such as Rodin and 
Moellendorf.14 The question of whether the war as a whole is justified must be answered not 
only when considering whether to initiate conflict, but also continuously throughout. When the 
war as a whole is no longer justified, it must be brought to an end. The key distinction is 
between the levels of analysis at which we operate—the war as a whole, or its constituent 
actions and operations.  We will only confuse matters by using categories that direct our 
attention to specific sub-practices within the practice of warfare.  

Adopting this conceptual shift would be invaluable in clarifying one recent debate. Much 
has been written on the question of whether the jus in bello is independent of the jus ad 
bellum—whether one can fight permissibly in a war that was impermissibly begun.15 The 
originally controversial, but now (at least among philosophers) orthodox view is that only those 
fighting for the side that satisfies jus ad bellum can fight permissibly; if your side went to war 
impermissibly, then no matter how scrupulously you seek to observe the standards of justified 
conduct, all of your actions are condemned. 

                                                
12 Notice that the prospective/diachronic contrast cuts across the objective/subjective (or fact-
relative/belief- or evidence-relative) contrast.   
13 See especially Fabre, Cosmopolitan War; McMahan, Killing in War; David Rodin and Henry Shue 
(eds.), Just and Unjust Warriors: The Moral and Legal Status of Soldiers (Oxford: Oxford University 
Press, 2008). 
14 Darrel Mollendorf, 'Jus Ex Bello', Journal of Political Philosophy, 16/2 (2008), 123-136; Rodin, 'Two 
Emerging Issues'. 
15 E.g. Rodin and Shue (eds.), Just and Unjust Warriors. 



5 

 
 

Throughout this discussion, however, it has been recognised that his side having 
permissibly initiated a conflict is not directly relevant to the permissibility of a combatant's 
actions now. More relevant is whether he is fighting for a side whose war as a whole is 
permissible now, and that is not determined by whether the war as a whole was permissibly 
initiated. That his side started the war permissibly is undoubtedly a good thing, and may be 
evidence that its war as a whole is now permissible, but there may be countervailing factors—
perhaps the war began in legitimate national defence, but its goals have now expanded to 
include territorial aggression; or perhaps it appeared proportionate at the outset, but now we 
know that the suffering it will cause is simply too high. Indeed, whether the combatant's actions 
are permissible does not even depend on whether the war as a whole is justified, right now. For, 
even if the war as a whole is permissible, the combatant's action might serve some subordinate 
objective that renders it impermissible; and even if the war as a whole is impermissible, the 
combatant's actions might serve a subordinate objective that renders it permissible. None of this 
is controversial among revisionist just war theorists. And yet the debate is still framed as though 
it were about the dependence of jus in bello on jus ad bellum. But when we get our concepts 
clear, we see that the proclamation that compliance with jus in bello is dependent on 
compliance with jus ad bellum is as unhelpful as the contrary thesis, defended by Michael 
Walzer, that the jus ad bellum and jus in bello are independent of one another.16 Certainly, 
sometimes the fact that one's side impermissibly initiated the conflict, combined with the fact 
that one's actions contribute to that impermissible whole, will entail that one cannot fight 
permissibly. But there are other cases where what matters is not whether the war was 
permissibly begun, but whether it is permissible, as a whole, now, and others still where the 
evaluation of the war as a whole is irrelevant to the evaluation of this particular action—where 
Combatant Ethics is wholly independent from Command Ethics—because the action contributes 
to a subordinate aim whose justification does not depend on the status of the war as a whole. 
The real insight of Walzer's critics is that the justification of combatants' use of force in war (the 
topic of Combatant Ethics) is inseparable from the outcomes to which that use of force 
contributes. This is only obscured by retaining Walzer's ad bellum/in bello distinction. 

The interplay between Combatant and Command Ethics is a rich seam for mining insights 
into the morality of war, but I will comment on just one more before turning to another important, 
but often overlooked, distinction. One set of particularly interesting questions concerns how to 
understand necessity and proportionality in wartime. Both constraints are structured around the 
consequences realised by an action. But should the salient consequences be only those that 
are causally attributed to the specific action or operation, or should they be tied into the 
consequences of the whole military endeavour of which that action is part? Some operations 
might fail to satisfy necessity, for example, when considered in isolation, but might satisfy a 
collective necessity standard, as applied to the war as a whole. Conversely, in other cases each 
operation might satisfy necessity, but the war as a whole might fail to do so.  

 
 In other areas of morality and practical reason we typically recognise a contrast 
between positive, justifying reasons on the one hand, and negative reasons, or constraints, 
on the other. Positive practical reasons count in favour of an action, while negative reasons 
count against. The absence of a negative reason—its failure to apply—can be a necessary 
condition for permissibility, but does not count in favour of the action being evaluated. 
Consider, for example, the action 'drive to work'. A negative reason against doing so is my 
lacking a driver's licence. Indeed, arguably it is a necessary condition of my permissibly 
driving to work that I should possess a licence. Nonetheless, the fact that I have one gives 
me no positive reason to drive to work—it does not count in favour of my doing so.  
                                                
16 Walzer, Just and Unjust Wars: 21. 
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As with the contrast between Command and Combatant Ethics, one might against be 
tempted to use the ad bellum/in bello contrast to draw out this distinction between justifying 
reasons and constraints. The jus ad bellum might be taken to govern what justifies going to war, 
while the jus in bello would govern how one may fight a war that is justified. Again, this way lies 
only confusion. Restricting the category of justifying reasons to those that apply to the resort to 
war, and that of constraints to those that apply to the conduct of war, ignores the fact that there 
are clearly both positive reasons and constraints that apply both to the evaluation of the war as 
a whole, and to that of particular actions within the war. Indeed, sometimes the same reasons 
apply: the necessity constraint applies both to particular actions within the war, and to the war 
as a whole, for example. 

Properly separated from the ad bellum/in bello distinction, the contrast between justifying 
reasons and constraints can help shed further light on the central controversies in contemporary 
just war theory. As noted above, one of the revisionists' main contentions has been that soldiers 
fighting a war that did not satisfy jus ad bellum cannot now fight in accordance with jus in 
bello.17 There is an asymmetry between just and unjust combatants (where that means 
respectively combatants on the side that satisfied jus ad bellum, and combatants of the side that 
did not satisfy jus ad bellum). But if we analyse the moral reasons facing combatants into 
justifying reasons and constraints, this conclusion (that unjust combatants cannot fight in 
accordance with the jus in bello) might need to be modified. It is quite possible that there are 
constraints on the actions and operations taken by combatants that can be satisfied even by 
those who lack sufficient justifying reasons to render their conduct permissible. For example, the 
principle of noncombatant immunity holds that combatants ought not to intentionally attack 
noncombatants. Recognising the symmetrical application of a constraint such as this is 
consistent with arguing that, in Combatant Ethics, unless your actions contribute to an objective 
that gives sufficient justifying reasons for the harm that you do, you cannot fight permissibly. 

 
 There is a place in contemporary just war theory for the concepts of jus ad bellum, 
jus in bello and jus ex bello, but that place is limited. They usefully direct our attention to the 
specific sub-practices that compose the practice of warfare. These sub-practices raise 
distinct questions, which can be answered independently. We should allow them no grander 
role than this, however; when seeking to structure our thinking about the morality of war, 
instead of using jus ad bellum and jus in bello as placeholders for more fundamental 
conceptual divisions, we should focus on those divisions themselves—such as that between 
the war as a whole and its constituent parts, and that between justifying reasons and 
constraints. But these are just examples—a first attempt to rethink the structure of just war 
theory from first principles. We need contemporary just war theorists to direct the same 
critical attention that they have trained on just war theory's central normative precepts onto 
the structure that it presupposes. If doing so vindicates the traditional categories, then we 
have vindicated a grand tradition; if it does not, then we will have slipped its shackles. 

 
3. Just Negotiation  
 Warfare is the use of organised mass violence to compel an adversary to make political, 
territorial, human or economic concessions. Its violence and coercion are inherent. But violence 
is not the only means by which belligerents seek to draw concessions from one another, and 
coercion is not the only tool in hand. Wars are also structured, from beginning to end, by 
negotiations and the option of negotiating. When starting, fighting, and indeed ending wars, the 
possibility of negotiation plays a crucial role in calculations of necessity. If  the option of 
                                                
17 E.g. McMahan, Killing in War: 15.  
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negotiation is available, then fighting is permissible only if the marginal moral costs are justified 
by the marginal moral benefits. This delivers the traditional just war principle of last resort, but it 
is also salient for the prosecution of wars, when negotiation of ceasefires, truces, and other 
constraints are utterly crucial. And of course unless one side's predominance allows it to impose 
an unconditional surrender, peace after war will always be based on negotiation. 

My goal in this section is to start the process of thinking through principles for just 
negotiation in war. Negotiation is almost as integral to warfare as the use of mass violence 
(“almost”, because a war without any negotiation is possible, though these days unlikely), and 
the silence of contemporary just war theory on this topic is an important omission. I will proceed 
by identifying what I take to be the normative underpinnings of just negotiation, before setting 
out a preliminary discussion of some plausible principles. First, however, it is important to 
address sceptics who might think the project doomed from the outset. 

Few will deny that, outside of war, the practice of negotiation is governed by norms. Some 
will think that these norms should be thinly conceived—we should not strengthen our hand by 
either force or fraud. Others will propose much thicker norms—we should offer only terms that 
we would accept if we did not know which side of the deal we would end up on. But in war, 
some forms of force and fraud are the basic tools of military strategy, while enemies are unlikely 
to be inclined to imagine themselves in the adversary's position. Is it perhaps unrealistic, or 
even inconsistent, to expect negotiators in military contexts to observe similar constraints?  

Moreover, our standard means of thinking through the ethics of negotiation typically 
presuppose that the negotiating parties start out from a morally neutral standpoint. But in war 
this is obviously not always the case. Often one of the parties will have been fighting 
impermissibly; often they all will. Negotiations among them might look like agreements reached 
among Mafiosi, or between good guys and bad.  

These are undoubtedly reasons for caution, and also to regard the constraints of just 
negotiation as overridable. But there remain powerful normative foundations for a set of 
principles of just negotiation, and the principles themselves have strong intuitive appeal. I will 
focus on three distinct normative foundations for just negotiation, focused on trust, vulnerability, 
and the natural law principle that ex injuria jus non oritur. 

The first point is simple. The suffering, destruction, and wrongdoing endemic to war 
cannot be overstated. Minimising that suffering, destruction, and wrongdoing is a crucial 
imperative. It is not the only imperative—sometimes it can be overridden—but it is obviously and 
profoundly important. Unless on the annihilation of one side, peace must be based on 
negotiation. And for negotiation to succeed, it is necessary for the opposing belligerents to attain 
a minimal degree of trust in one another. This is true both of political leaders, and of 
combatants; obviously unless compelled by force, the leaders will not accept or adhere to 
agreements unless they trust each other. And whatever their political leaders agree to, 
combatants will lay down their arms only if they can do so safely, without leaving themselves or 
their communities vulnerable to lethal threats or persecution. We should not be overambitious. 
Our goal is not to forge out of warfare a deep communion between the former adversaries. We 
are aiming only at that minimal quantum of trust that allows you to turn your back on your 
enemy without believing he will strike when you do. Even this much trust can make peace 
possible. We achieve and sustain this trust by adhering to the principles of just negotiation. 

Peace depends on trust, trust depends on good faith. To invite and then betray this trust is 
perfidious, a sign of bad faith, and a sin against peace. There are powerful consequentialist 
objections to perfidy—it undermines peace not only now, but also in the future. International law 
condemns in bello perfidy so roundly because it threatens to undermine the whole system of 
normative regulation of armed conflict. If some people abuse these norms to their own 
advantage—'inviting the confidence of an adversary to lead him to believe that he is entitled to, 
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or is obliged to accord, protection under the rules of international law applicable in armed 
conflict, with intent to betray that confidence'18—they undermine the trust and reciprocity on 
which the system of regulation is based. The same goes double for perfidy in war termination: if 
some states and combatants abuse the trust that defeated states and combatants show in 
them, others will learn their lessons, and fight until annihilated. Why accept peace terms when 
you can't trust your adversary to observe them? Perfidy in war termination undermines not only 
a particular peace, but the prospect of peace after war in general. 

But the wrong of perfidy, and the countervailing importance of good faith, are not reducible 
to their bad consequences. Lying and breaking promises are ordinarily wrong, but in some 
cases more wrongful than in others. When one contracting party is, through their contract, 
especially vulnerable to the other, relying on the other's good faith to preserve them against 
weighty harms, then breaching the contract is especially invidious.19 To expose themselves so 
severely is to make a great leap of faith, so there is a lot of trust to betray. These vulnerabilities 
generate responsibilities: when others are vulnerable to my actions, I need to take care not to 
inflict undue harm, and not to take advantage of their vulnerability. Again, adhering to the 
principles of just negotiation is a means of avoiding exploiting the vulnerability that inevitably 
attends seeking a negotiated end to a violent conflict. 

Finally, ending war means creating a new territorial and political settlement. The 
underlying principle governing the terms that can legitimately be sought is that right cannot arise 
out of injustice: the operating objective of warfare should be to restore rights that were justly 
held before the war, not to create new rights.  

Together, these normative underpinnings push back against the scepticism voiced above. 
However great the differences between negotiations in wartime and practices of negotiation in 
other contexts, and however deep the adversaries' commitment to thwarting their foes, there 
must be constraints on how we negotiate, because without those constraints, we cannot 
engender the trust necessary to secure peace without outright victory; we will exploit our 
adversaries' vulnerabilities, and make them regret the risk they took in coming to the negotiating 
table; and we will propagate territorial and political settlements that have their roots in injustice. 
Undoubtedly these reasons together do not ground absolute constraints on just negotiation, but 
they do seem sufficient to reject the thesis that, in this area of the practice of warfare, just war 
theory is uniquely silent.  

 
 Assuming the success of the foregoing argument, what principles govern negotiation in 
war? Full discussion of these is beyond the scope of this paper, but at least four immediately 
suggest themselves: first, 'good faith', which governs the spirit with which negotiations are 
begun and carried out; second, 'safe quarter', which focuses on the safety of the participants 
during negotiation; third, 'no new rights' constrains the terms that can be sought and legitimately 
agreed on; and finally 'compliance' governs adherence to negotiated agreements. I will discuss 
each briefly in turn. 

The idea of good faith20 is that you should enter negotiations because you intend to 
achieve a fair peace, not because you intend to use the process as a means of securing military 
advantage. It is a necessary condition of the parties to a negotiation trusting each other that 

                                                
18 Article 37.1 of additional protocol I, part III, section I Adam Roberts and Richard Guelff, Documents on 
the Laws of War (Oxford: Oxford University Press, 2000): 442. 
19 Compare Robert E. Goodin, Protecting the Vulnerable: A Reanalysis of Our Social Responsibilities 
(Chicago: University of Chicago Press, 1985). 
20 My discussion of good faith draws on Hugo Grotius, The Rights of War and Peace : Including the Law 
of Nature and of Nations (Westport, Conn: Hyperion Press, 1979): 3.XIX-XX. 
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each believes that the other is negotiating in good faith. But negotiating in good faith also 
inevitably renders you vulnerable to the adversary; hence their negotiating in bad faith not only 
undermines trust, but also exploits your vulnerability.  

Safe quarter means not harming the negotiators. If belligerents cannot trust their 
adversaries to respect the special status of peace negotiations, then few wars will end short of 
outright defeat for one side. This would obviously be calamitous. To offer the adversary's 
negotiators protection, only then to kill them, is perfidy in the classic sense, and an intrinsically 
execrable betrayal of trust and vulnerability. 

The principle that victory in war can ground no new rights constrains the terms that can 
legitimately be demanded of the adversary. It reflects the contemporary view that warfare must 
only ever be a means to defend pre-existing entitlements, not to establish new ones. Classical 
just war theorists often had a quite different view. For example, Grotius argued that 'any one 
whatever, engaged in regular and formal war, becomes absolute proprietor of every thing which 
he takes from the enemy: so that all nations respect his title'.21 Provided you can enclose or 
secure the stolen land with permanent fortifications, or hold the captured vessels in dock for 24 
hours, you are entitled to keep whatever territory you can seize.22 Political power comes with 
territorial control: 'by conquest, a prince succeeds to all the rights of the conquered sovereign or 
state; and if it be a commonwealth, he acquires all the rights and privileges, which the people 
possessed'.23 And of course with territorial control and political power, come entitlements to 
booty, in particular to pay for the services of professional soldiers: 'as a compensation for this 
loss of time, and this personal danger, it is but reasonable they should have a share of the 
spoils'.24 

This view of war termination is remarkably indifferent both to the perverse incentives it 
creates, and to the great moral tragedy of war. Warfare cannot be a grounds for new 
entitlements. Wars not only involve untold suffering, but they are also imbued with wrongdoing 
and injustice. There is no way to fight a morally pure war, in which all the suffering we inflict is 
regrettable, but not wrongful. Warfare is an unavoidably and massively duty-breaching, rights-
violating endeavour.25 These duties may only be breached when other, stronger duties override 

                                                
21 Ibid.:  3.VI.ii. In these chapters Grotius describes what justice permits in the termination of conflict; he 
later advocates moderation on grounds of charity. That said, he still affirms that bare possession of 
territory after war is a sufficient grounds for retaining it (3.XX.xii). 
22 Ibid.:  3.VI.iv. 
23 Ibid.:  3.VIII. 
24 Ibid.:  3.VI.xiv. 
25 In his chapter for this volume, Richard Arneson takes issue with my earlier defence of this 
thesis (Seth Lazar, “The Responsibility Dilemma for Killing in War: A Review Essay.” 
Philosophy and Public Affairs 38, 2 (2010): 180–213). I address several arguments similar to 
Arneson’s in my reply to Strawser and McMahan, ‘Liability and the Ethics of War’, in Self-
Defence, Michael Weber (ed.), Oxford University Press, Forthcoming. For present purposes, 
suffice it to note that Arneson ultimately agrees with my claim that lesser evil justifications have 
a much greater role to play in the ethics of war than McMahan and others typically allow:  

Perhaps the crucial reason why it is morally permissible to attack and kill enemy soldiers 
when they are prosecuting an unjust war and one is fighting for a just cause in opposing 
them is that killing enemy soldiers in these circumstances makes a contribution to 
winning the just war, and in the case at hand, the moral stakes in this conflict are very 
high.  The crucial point is not that the enemy soldiers have made themselves liable to be 
killed but that their right not to be killed is overridden by the bad consequences of 
respecting their right.  
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them; rights may only be violated to prevent imminent violations of proportionately serious 
rights. Victory in war may not be used to ground new rights, but only to defend, or to enforce, 
those we already have.  

This principle constrains justified and unjustified belligerents with equal force. Obviously 
unjustified belligerents are not entitled to demand the spoils of their military aggression; but 
even a justified belligerent may not use victory for territorial expansion or resource extraction, or 
interference in the political arrangements of the defeated adversary that is not warranted by the 
necessity principle.  

What about if the conflict unavoidably leads to the collapse of one side's institutions of 
governance, or if the collapse of those institutions precipitated the conflict—does that not 
generate a right, even perhaps an obligation on the part of the victor to fill the power vacuum? It 
does not. The right to govern themselves remains with the individuals whose government has 
fallen. The victors and the international community might have an obligation to help rebuild the 
institutions necessary for legitimate governance, which might entail limited rights to govern in 
the interim, but they are rights held in trust, and for a limited period only. 

What about rights to compensation—are these not new entitlements grounded in the war? 
Focusing on compensation after war is probably a bad way to direct limited resources. However, 
even where compensation is justified, this right is not grounded in victory at war. The very idea 
of compensation is that something to which one had a right before the war has been damaged 
or destroyed, and the other party has a duty to make good that loss, and restore you to the 
status quo ante. What grounds your right to compensation is the antecedent right that was 
violated in war. 

What if the objective of the conflict is to secure rights that were not respected before—for 
example, self-governance that had hitherto been frustrated by a colonial power? This too should 
not be viewed as a right grounded in victory in war, but as the realisation of a right that was 
frustrated by the enemy, giving rise to the war. If there are justified wars of national liberation, 
then the rights that they result in are not the product of the victorious war, but were its cause. 

What if an unjust aggressor has succeeded in capturing territory, and will accept peace 
only if their entitlement over that territory is accepted by the defeated party, and indeed the 
international community? Grotius argued that 'solemn war' gives 'validity to every promise, 
which may be conducive to its termination, so that if either party, through an ill-grounded fear of 
further calamities, has, even against his will, made promises unfavourable, or acceded to terms 
disadvantageous to himself, such an engagement will be binding'. The reason being that if 
belligerent powers were not entitled to 'alarm each other… into submission upon the most 
unequal terms', 'wars, which are so frequent, could never have been brought to a conclusion, an 
object so much for the interest of mankind'. While I agree that even unfavourable terms must 
sometimes be accepted, and adhered to—the principle of compliance demands that much—I 
reject Grotius' belief that states are entitled to use military leverage to impose whatever terms 
they choose. But this is because I deny Grotius' further belief that warfare is a legitimate means 
of establishing new entitlements over e.g. territory and resources. Thus I think the terms that 
can be offered to a defeated party are constrained by this 'no new rights' principle, so they 

                                                                                                                                                       
I entirely agree with this view: it is the kind of position I imagined when I wrote about ‘rejecting 
the ideal of the rights-respecting war’ (p. 213 of that essay). I also agree with Arneson’s footnote 
17, in which he observes that the revisionist take on the ethics of war leaves less standing in the 
conventional morality of war than McMahan and others have claimed. 



11 

 
 

should never be in a position where they have to accede and adhere to an entirely unpalatable 
peace treaty.26 

Of course, in practice unjustified belligerents will habitually demand recognition of political 
and territorial gains to which they are not entitled. They would therefore be compounding their 
wrongful war with wrongful negotiation—since they were prepared to kill without justification, it is 
hardly surprising that they would negotiate in the same way. But the fact that the constraint is 
often ignored is not evidence that it does not apply—it merely indicates another dimension of 
the unjustified belligerents' wrongdoing.27   

One might complain that contemporary territorial and political boundaries were themselves 
almost all forged in injustice—does my principle mean that none of these can be viewed as 
legitimate? Clearly not: but the entitlement is not grounded in the unjust acts through which 
those borders were established, but rather in the subsequent history and the character of the 
institutions developed thereon. There is a statute of limitations on the injustices that grounded 
contemporary states' institutions, which mean that their subsequent history can legitimate unjust 
beginnings. This does not mean, however, that those beginnings were not unjust, or that these 
histories can be used as a model for future state-building.  

What if two states went to war over previously unoccupied land—following the discovery 
of a habitable planet, for example, to which no people have any prior entitlement? Does not 
victory in this case ground rights to control the conquered territory? Perhaps the claim that 
victory in war cannot ground new rights results from the contingent fact that, in the world as it 
actually is, all territory has already been claimed by some state. But if there were some terra 
nova, could we acquire rights to it through conquest of competing claimants? I think we cannot. 
To each according to his threat advantage, as Rawls noted, is not a plausible principle of 
justice, and is not a plausible principle for the allocation of 'manna from heaven', as this terra 
nova would be. This is clear enough in interpersonal cases. Suppose an indivisible chunk of 
manna falls from the skies, and lands between you and me. We then jointly initiate a fight, which 
I win. My victory does not ground a right to that manna. Prima facie, each of us is no more or 
less entitled to the manna after the fight than before. Perhaps, if you attacked me, when I was 
offering a fair decision procedure (that we toss a coin, say), then your aggression might mean 
you lose your claim to some chance of getting the manna. But then the grounds of my claim to it 
would not be my victory in the fight with you.  Rather, by attacking me, the only other person 
with any antecedent claim on the manna lost that claim. If there were a third person who could 
receive the manna, who neither attacked nor defended me, but was a bystander to our fight, 
then she and I would have equal claims to the manna when you are defeated.  

Of course, interpersonal analogies cannot be applied to interstate conflicts without 
critique, but equally we need some reason why these basic insights should be thought false at 
the international level. It is undoubtedly true that the prudential logic of international affairs 
means that sometimes other states have to recognise legal rights to territory acquired through 
conquest. But these are legal rights only; any moral rights are acquired only through the 
passage of time, and the legitimate expectations of the inhabitants. 

The final principle is compliance; this is the mirror image of good faith. Good faith is about 
acting with the intention of reaching a legitimate peace settlement, and compliance is about 
adhering to the settlement. It is necessary for trust, and to avoid exploiting the vulnerability of 
the other party to the deal. The duty to comply, however, is grounded in a principle of 

                                                
26 Ibid.:  3.IXX.xi. 
27 As David Rodin notes, this means that there is often something morally problematic about a negotiated 
end to armed conflict, since it allows unjustified belligerents to make use of advantages wrongly gained. 
Rodin, 'The War Trap'. 
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reciprocity: if the adversary breaches the terms of the peace agreement, and acting in kind 
satisfies the necessity constraint, then the duty to comply no longer applies. 
 
5. Conclusion  
 The recent focus on the termination of armed conflict can yield valuable results for just 
war theory. The introduction of jus ex bello is the least significant of those, however; indeed the 
whole system of dividing the field into these prepositional subdomains, while useful as a 
heuristic for practitioners and policy-makers, too often obscures the more fundamental divisions 
that make up the structure of just war theory. Two important contrasts are, first, between the 
levels of analysis at which our evaluation is applied—whether to the war as a whole, or to 
individual actions and operations within the war—which I call the difference between Command 
Ethics and Combatant Ethics. And second, between the positive justifying reasons that count in 
favour of fighting, and the constraints that must either be satisfied or overridden for fighting to be 
permissible. The real fruit of the new focus on war termination is not the introduction of more 
Latin into just war theory, but revelation of the need to supplement our existing just war 
principles with norms to govern the negotiations that structure war's endings.  

 
 


